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LixcOLIN's-IxxN,, Eſquire, 


SIR, 


OUR great Emiaence in 
that branch of the profeſ- 
ſion, which the ſubject of the fol- 
lowing ſheets particularly con- 
cerns, neceſſarily makes the ſanc- 
tion of your name a conſider- 
able object of the author's am- 
bition. At the ſame time that 
the Partiality he experiences in the 
Honour of your intimacy, good 
opinion and friendſhip, forbids 
him to deſcend into a formal 
apology, for the freedom to which 
that ambition has impelled him, 
A 2 in 


© 


WS 1 
in this ADDRESS; Which he 
hopes, Sir, you will accept, 
as a public teſtimony of his 
unfeigned reſpe&t for your great 
profeſſional character and abt- 
lities, and of his wiſhes to ac- 


knowledge the particular obliga- 
tions he 1s under, to your good 
opinion and friendſhip. Such an 
indulge.ce, Sir, he begs leave to 
aſſure you, will be no unimportant 


addition to the favours already 
felt by, Sir, 


Your moſt reſpe&@ful, | 
of} obliged, 


and obedient ſervant, 


CHARLES FEARNE. 


TO THE READER. 


O all the intricate learning in 
which the Exgliſb laws of proper- 
ty are involved, there is ſcarcely any 
more abſtruſe, or yet more neceſſary to 
be attended to by the Profefflon, than 
the doctrine of contingent eſtates. This, 
it is preſumed, the experience of every 
gentleman, converſant in that branch of 
the profeſſion which is the immediate 
province of the conveyancer, can ſuffici- 
ently teſtify. And yet, amongſt all the 
many treatiſes that have been hitherto 
publiſhed upon ſeveral detached heads 
of our laws, not one has attempt- 
ed this ſubject. This muſt appear ex- 
traordinary, when it is conſidered, that 
all which is afforded us upon the matter 
in our abridgments and books of 
reports, is either very deſultory and of 
confined ſcope, or elſe thrown to- 
| A 3 gether, 
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gether, without reference to principles, 
or the leaſt attention to method, ſyſtem 


or connection. 


A field ſo open, and yet apparently 
ſo rich, ſeemed to promiſe much to 
a little induſtry. Taken with the ap- 
pearance of the thing, the author 
of the enſuing eſſay turned the matter 
in his mind, till he really flattered him- 
ſelf there might be a ſort of merit, in 
diſpoſing the reſult of his reſearches 
upon the ſubject, into one connected 
view; this he accordingly attempted in 
the firſt edition of the following eſſay. 
However, the nature of the ſubject itſelf, 
concurred with the obſcurity of his own 
name, in making it prudent for him not to 
carry the experiment beyond the bounds 
of a few pages; in which he endea- 
voured to touch the outlines, at leaſt, 
of what then appeared to him moſt 
material in the doctrine of contingent 
remainders and executory deviſes; and 
even to reach ſome points not to be 
found in any preceding treatiſe or 
ſyſtem of our Jaws. The ſucceſs 
which attended an attempt labour- 
ing under the inſuperable diſadvan- 
tages of limits ſo contracted, encou- 
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him to venture upon & more 
expanded view of the ſubject, in 4 
ſecond edition. The reception which 
that edition met with, was ſuch, that it 
is now about a twelvemonth ſince the 
author found himſelf again called upon 
to reviſe the book for the preſs. 


The approbation attending what he had 
already done, might perhaps have excuſed 
him in reſting there; eſpecially as the 
avocation of his profeſſional practice, 
rendered it highly inconvenient for him 
to apptopriate any further time to emen- 
dations, But to reſt where there is any 
call and ground to move, was never 4 
part of his diſpoſition; he ſaw that his 
endeavours ſtill admitted of correction 
and improvement; he felt the encou- 
ragement they had met with operate as 
a demand upon his further induftry, in 
the path he had broken; and therefore 
he reſolved not to let the book paſs 
through his hands again, without fach 
corrections and additional matters, as he 
had reaſon to ſee, would render it more 
accurate and uſeful. And though his at- 
tention to the neceſſary engagements of 
his profetſion, has unayoidably delayed 
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the completion of his plan ſo much 
longer than he wiſhed; yet, he flatters 
himſelf, the additions which have 
occaſioned that delay, will ſufficiently 
warrant it. 


PERICULOSUM exi/iimo quod DOCTORUM 
VIRORUM non comprebatur EXEMPLO, is 
a maxim of Lord Coke. Now upon 
this principle, it remains for the au- 
thor of theſe ſheets to exculpate him- 
ſelf, for ditfering diametrically in opinion 
from the learned Reporter of ſome late 
caſes in the court of King's Bench; who 
it ſeems, has declined entering into the 
arguments or opinions of that court, in 
the late caſe of Perrin v. Blake; BE- 
CAUSE, a writ of error upon the reverſal 
in the Exchequer-Chamber of the judg- 


ment of the court of K. B. being till de- 


pending, be ſays} ** that as that caſe at 
* preſent ſtands, it will not ſettle the ge- 


* netal queſtion (agitated in it.) But, if 


the writ of error ſhould proceed to a 


« hearing, then, be obſerves) it may be 


« ſettled, and the whole argument may 


* then be fully ſtated; but that he 


4 * might 
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might have been thought too tedious if 
« jn its preſent ſtate, he had gone in- 
« to along and voluminous diſquiſition 
« of the cited caſes. And that, as the 
Judges of the King's Bench were above 
« five hours in delivering their opinions, a 
e particular report of them muſt have run 
e into a vaſt length, and have been ſtill 
„ imperfect without adding thoſe delivered 
* in the Exchequer-Chamber which he did 
* not hear and was incapable of re- 


* porting.” 


We have here, it ſeems, two rea- 
ſons offered by this gentleman, for his 
reſerve upon this occaſion ; firſt, that 
the caſe of Perrin v. Blake has left 
the matter anſettled; ſecondly, that the 
report of the opinions of the judges of 
the court of King's Bench muſt have 
been imperfect, without the addition of 
thoſe delivered in the Exchequer- 
Chamber; by which muſt be under- 
ſtood, that the former opinions ſtood in 
need of the latter to round them, and 
ſupply their imperfections. For as to 
the meer buſineſs of reporting them ac- 
curately ſuch as they were, there can be 
no 
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no reafon in the world, to doubt the 
jearned Reporter's capacity of doing 
it with the ſame perfectneſt, as the feve- 
ral other caſes for which the publick 
ftand indebted to his accuracy. | 


Thereappears, indeed, ſomething extra- 
ordinary in the COMPLIMENT to thecourt 
of King's Bench, which this gentleman's 
extreme caution to report nothing but 
what is perfe#, ſcems to have drawn 
him into; when, by way of an apology 
for not reporting the arguments and 
opinions of the court of King's Bench 
upon their delivering judgment in the 
cafe of Perrin v. Blake; he reports, 
what differs very litfle from telling us 
in PLAIN ENGLI8H, that thoſe opinions 
were too imperfect to be reported alone, 
or to bear printing without being pro- 
perly corrected, explained and ſupplied, 
by cher opinions afterwards delivered 
by ether judges in another court, when 
that very judgment was reverſed, 


But without entering further into this 
matter, (tao, to ſay the truth, it ſeems 
curious enough) the author of theſe 

ſheets 
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meets muſt candidly declare ; that ron 
the very firſt of the two reaſons afligned = 
by that gentleman, for ſuppreſſing the ar- 
guments and authorities adduced in 
the caſe of Perrin v. Blake, he has, on 
the contrary, thought it incumbent on 
himſelf to be at ſome pains in ſtating them 
fo, astoconvey a tolerable idea of the pro- 
priety and force of their applicationz and 
tho'he was not furniſhed with ſuch notes 
of that caſe, as enabled him to give a 
profeſſed report of it, yet, he has en- 
deavoured to point out the principal 
grounds, upon which, he underſtands, 
the deciſton of the court of King's 
Bench appeared to reſt; and has alſo 
accompanied them, with ſuch obſerva- 
tions upon their apparent tendency, as, 
in his opinion, the occaſion ſeemed 
to call for. 


For, in truth, the conſidering the 
queſtion as unſettled, appears to him 
the moſt obvious reaſon, why the 
Profeſſion ſhould be more particularly 
deſirous of ſeeing the arguments and 
authorities, that have been reſorted to 
on either fide; fince it is to the ſtrength 
and- operation of theſe, the queſtion 


remains 
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remains open, ſo long as the expected 
- deciſion of it, in the caſe of Perrin and 
Blake, ſtands ſuſpended. It is to theſe 
grounds alone, we can in the mean time 
have recourſe for an opinion upon que- 
ſtions of this nature, either in ſpeculation 
or practice. But ſhould that caſe ever 
proceed to a hearing in the Houſe of 
Lords (which ſeems to be much doubted) 
and the queſtion receive a final deciſion, 
the ſeveral authorities upon which our 
concluſions in reſpect to it muſt now in- 
tirely reſt, will hen (as to that queſtion) 
ceaſe to be ſo material or important; be- 
cauſe on the one fide they will be /u- 
per ſeded, and on the other rendered unne- 
ceſſary, by the ſuperior PRECEDENT af- 
forded us in that deciſion. | 


But perhaps the idea or mention of 
@ frecedent may at this day appear 
quaint and abſurd, and only ſerve to ex- 
poſe a man to ridicule for his affectation 
of obſolete terms. For PRECEDENTS, 
it muſt be confeſſed, ſeem now to be quite 
out of faſhion, and the old import of that 
word almoſt forgotten ; and THAT ſeems 
to be be one of zboſe DISPATCHFUL im- 


ercvements of the age, which have drawn 
from 
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from the judicious Reporter above-men- 
tioned, the following admirable obſerva- 
tion; We (ſays that gentleman) who 
« have ſeen ſome of the beſt of former 
« times cannot help obſerving the pre- 
& ference due to theſe; and are equally 
« ſarpriſedat the multiplicity of buſineſs 
* brought before the court, and the abi- 
* lity and celerity with which it is di- 
&© patched, with univerſal ſatisfaction. 


That TEMPoRAa mutantur is indeed a ſe- 
rious truth; and that nos mutamur in 
illis is a fact which cannot be diſputed: 
we have a lively inſtance of it, in the 
opinion of the great CuiEr JusTICE of 
the court of King's Bench of zheſe times, 
upon the caſe of Perrin v. Blake, when 
compared with the copy introduced in 
a note (in page 123. of this eſſay) of 
the opinion (as it is faid) of a very able 
SOLICITOK-GENERAL of former times 
upon the ſame caſe. And true it alſo 
is, that a multiplicity of buſineſs, now, 
meets with an wnaccountable kind of 
DISPATCH, unknown to former times and 
alarming to zheſe, and doubtleſs sUR- 
PRISINGLY ſatisfaftory to many. But 
however, though we are compelled to ad- 
mit that times are much altered, it is ano- 


ther 
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ther queſtion, whether that alteration is 
for the better. Nay, that tbeſe times are 
really preferable to all that went before, 
is a poſition, which favours too much 
of pleaſantry to be taken in 4a 
ſerious light. It may, indeed, be the 
good fortune of ſome gentlemen, 
to find their intereſt in boa/tzng ſuch a 
preference ; but common decency and 
good manners will not permit us to re- 
proach any man's underſtanding, with an 
expectation or idea of * * 
for ſo WILD a CONCEIT, 


It is to men that times owe their com- 
plection, it is from them they receive their 
characteriſtic diſtinctions; therefore in 
forming an eſtimate of the times, we 
muſt look to the attributes of thoſe men, 
whoſe characters and conduct impart the 
tinge, and imprefs the ſtamp. An in- 
quicy of this kind neceſſarily opens 
with this queſtion: 

— — — Vir bonus ft quis? 


To which we find this anſwer: _ 
Qc1 confulta patrum Qui Ages jurazue 
SERVAT. 


Bream's Buildings, 
Aug 1776. 
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The Reader's attention is requeſted to the 
| following Corrections. 


Page. Line. 
44. — 14. Aer che inſert uſe of the. 
46. in the margin for 42 read 29. 
47. — to the referencs in the margin add Frogmor. 
ton v. Wharrey. 


434. 
443. 
472. 


18. & 2 read C. 
26. before ſan read eldeſt. 


16. after pur autre vie read eſtatt. 


74. — 11. firike out not. 
140, —— in the margin for Robin's read Robinſon's, 
207, — in the margin for „ read Good. 
right 
207. —— 16. for twenty years read ninety-nine years, 
if he ſhould ſo long live, 
226. —— 28. for capaties read capacities. 
232, —— 20. for per read pur. 
313. —— 23. Jer Partington read Portington. 
321. —— in the margin for log read 199. 
414+ —— 15. for B. read T. 
436. —— 22. refer to 1 Salk, 226. Goodright v. Corniſh, 
427. —— 3. refer to 1 Salk. 229. Scatterwood v. Edge. 


INTRODUCTION. 


HEN we conſider eſtates with 
regard to the certainty, and the 

time of the enjoyment of them, we may 
diſtinguiſh them into. 


in poſſeſſion 
veſted ; * * — 
Contingent remainders and 
Eſtates | future uſes 
Executory deviſes | 
Eftates to be enlarged on con- 
dition | 
Other conditional limitations, 
and uncertain intereſts, re- 
ducible to no general head. 


. Pre as 


An eſtate veſted, is, where there is an 
immediate fixed right of preſent or fu- 
ture enjoyment. 


An eſtate veſted in poſſeſſion, is, where 
there exiſts a right of preſent enjoy- 
ment, 


B An 


1 
An eſtate veſted in intereſt, is, where 


there is a preſent fixed right of future 
enjoyment. 


A contingent eſtate, is, where a right is 
to accrue upon an event which is dubi- 
ous and uncertain. 


The moſt confiderable of the eſtates 
which fall under the laſt deſcription, are 
contingent remainders, and executory de- 
viſes, the propoſed ſubject of the enſu- 
ing ſheets, 


A Con⸗ 


A 
Contingent Remainder defined, 


A N D 


Its ſeveral Kinds diſtinguiſhed, c. 


 ConTincexT REMAINDER, is, a re- 
mainder limited ſo as to depend on an 
event or condition which may never happen 
or be performed, or which may not happen or 
be performed till after the determination of 
the preceding eſtate; for if the preceding 
eſtate determine before ſuch event or con- 
dition happens, the remainder will never 
take effect; as will appear, when I come to 
treat of the time when a contingent remainder 
15 to veſt, : 


Under this definition we may properly diſ- 
tinguiſh four ſorts of contingent remainders. — 
Firſt, Where the determination of the preced- 
ing eſtate is itſelf dubious and contingent.— 
B 2 Secondly, 


k Rep. 20. 


Poph. 97. Ar- 
ton v. Hare, 
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Secondly, Where the contingercy on which the 
remainder is to take effect, is independent of 
the determination of the preceding eſtate.— 
Thirdly, Where the condition, upon which the 
remainder is limited, is certain in event, but 
the determination of the particular eſtate may 
happen before it. Fourthly, Where the perſon, 
to whom the remainder is limited, is not yet 
aſcertained, or not yet in being, 


Firſt, Where the determination of the pre- 
ceding eſtate itſelf depends on an event which 
may never happen ; as if 4. make a feoffment 
to the uſe of B. till C. returns from Rome, 
and after ſuch return of C. then to remain 
over in fee; here the particular eſtate is limi- 
ted to determine on the return of C. an event 
which poſſibly may never happen; and there- 
fore the remainder, which depends on ſuch 
contingent determination of the preceding 
eſtate, is dubious and contingent. —So where 
a fine was levied to the ule of A. and the heirs- 
male of his body, until he the ſaid A. ſhould 
do ſuch a thing; and after ſuch a thing done 
by the faid A. to the uſe of B. in tail: 4. 
died without iſſue, and without performing 
the condition; and it was adjudged the re- 
mainder was contingent, and never took 
place. | EP 


Secondly, 


S. 98 i » 


1371 

Secondly, Where ſome uncertain event, un- 
connected with, and collateral to the determi- 
nation of the preceding eſtate, is, by the na- 
ture of the limitation, to precede the remain- 
der; as if a leaſe be made to A. for life, re · 
mainder to B. for life, and if B. die before 4. 
remainder to C. for life, here the event of B. “s 
dying before A does not in the leaſt affect the 
determination of the particular eſtate, never- 
theleſs it muſt precede and give effect to C. 's 
remainder; but ſuch event is dubious, it may 
or may not happen, and the remainder de- 
pending on it is therefore contingent. ——So 
if lands be given to 4. in tail, and if B. come 


ro Weſtminſter-ball ſuch a day, to B. in fee; 


here B.'s coming to Veſtminſter-ball has no 
connection with the determination of A.'s 
eſtate ; but as it is an uncertain event, and the 
remainder to B. is not to take place unleſs it 
ſhould happen, ſuch remainder is therefore 
a contingent remainder, 


Thirdly, Where a remainder .is limited to 


take effect upon an event, which, though it 


certainly muſt happen ſome time or other, 
yet may not happen till after the determina- 
tion of the particular eſtate; as if a leaſe be 
made to J. S. for life, and after the death of 
J. D. the lands to remain to another in fee; 
now it is certain that J. D. muſt die ſome 
time or other, but his death may not happen 

B 3 till 


1 20. 


4 Leon. 237, 
pl. * 


3 Rep. 20. 
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till after the determination of the particular 
eſtate by the death of J. S. and therefore ſuch 
remainder is contingent. So in caſe of a leaſe 
for life to A. and after the death of A. and M. 
the remainder to B. in fee, this is a contin- 
Polexf. 57. in gent remainder ; for the particular eſtate be- | 
ve caſe of ing only for the life of A. and the remainder 
Lower. not to commence till after the death of A. and 
M., if 4. die before M. the particular eſtate 
will end before the remainder can commence; 
which is very poſſible, and therefore ſuch re- 
mainder is contingent.— So if a feoffment be 
to the uſe of A. for 21 years, if he ſhall ſo 
long live, and after his death to the uſe of B. 
3 Rep. 20. in fee; here A. may ſurvive the 21 years; if 
he ſhould, the particular eſtate would deter- 
mine before the remainder could commence, 
and therefore ſuch remainder is contingent; and 
being fo, is void, for want of a preceding free- 

hold to ſupport it, as will appear hereafter, 


Fourthly, Where a remainder is limited to a 

perſon not aſcertained, or not in being at the 

time when ſuch limitation is made; as if a 

leaſe be made to one for life, remainder to the | 

right heirs of J. S.; now there can be no ſuch | 

3 Rep. 20. Perſon as the right heir of J. S. until the death 
Co. Lit. 378. of FJ. S. (for nemo eft heres viventis) which 
may not happen till after the determination of 

the particular eſtate by the death of tenant 

for life, therefore ſuch remainder is contin- 

| gent. 
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gent. So where a remainder is limited to the 
firſt ſon of B. who has no fon then born; here 
B. may never have a ſon, or if he ſhould, the 
particular eflate may determine before the 
birth of ſach fon, therefore this remainder 1s 
contingent, —So if an eſtate be limited to two 
for life, remainder to the ſurvivor of them 
in fee, the remainder is contingent, for it 1s 
uncertain who will be the ſurvivor. 


It is obſervable, that contingent remainders 
appear to have been hitherto diſtributed into 
tbree kinds only; namely, the three laſt ſpeci- 
fied in the above diviſion of them. I don't re- 
member to have ſeen any diſtinction, made be- 
fore, of the i ſort above noticed, though it is 
obvious it cannot be brought within any one of 
the oiber three deſcriptions. But perhaps the 
inſtances adduced of this fr/? kind of contingent 
remainders, may at the firſt glance appear to 
be caſes of conditional or contingent limita- 
tions, not ſtrictly falling within the definition 
of a remainder ; it may therefore be proper to 
obviate any doubt of this nature, by ſhewing 
that the caſes I have cited, as inſtances of the fir 
of the four claſſes, into which Ihave diſtinguiſh- 
ed contingent remainders, are remainders in the 
moſt ſtrict technical ſenſe of that word. 


A remainder is defined by Lord Coke, 1 


1 Ventr. 306. 


Cro. Car. 102. 


Inſt. 143. 4. to bea remnant cf an eſtate in 


lands or tenements, expectant on a particular 
B 4 mM eſtate, 


1 81 


© eſtate, created together wir with the ſame at one 


time.“ It follows from this d definition, that 
wherever the whole fee is firſt limited, there can 
be no remainder in the ſtrict ſenſe of that word; 
for the whole being firſt diſpoſed of, no rem- 
nant exiſts to limit over. Therefore, if I limit 
an eſtate to the uſe of A. and bis heirs, till C. 
returns from Rome, and after the return of C. 
to the uſe of B. in fee; here the whole fee 
being firſt limited to the uſe of A. there is no 
remnant left to limit over; and conſequently 
the limitation to B. cannot be a remainder 
within the foregoing definition. | 


But where I limit an eſtate to the uſe of 4. 
until C. returns from Rome, and after the return 
of C. to the uſe of B. in fee; here I do not limit 
the whole fee to the uſe of A. (as in the former 
caſe) but only a particular eſtate to endure till 
the return of C, which being an uncertain pe- 
riod, ſuch particular eſtate is a freehold; having 
therefore limited only a particular eſtate, ex- 
tending in its firſt creation no further than to 


C.'s return, the reſidue of the eſtate after C,'s 
return, is a remnant of the whole eſtate in the 


lands, expectant on that particular eſtate z and 
if I at the ſame time limit this remnant to the 
uſe of B. and his heirs, it is a remainder within 
the expreſs words of the above definition. 


So if I limit an eſtate to the uſe of 4. 
and the heirs of his body, until C. returns 


from 
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from Rome, and after C. “s return, to the uſe of 
B. in fee; here, again, I do not limit the whole 
fee to A. but only a portion of it, that is, an 
eſtate-tail, determinable on C.'s return from 
Rome; and having limited no eſtate beyond 
Cs return, the reſidue of the eſtate, after C.'s 
return, is a remnant, expectant on the particu- 
lar eſtate limited to the uſe of A. which if I 
at the ſame time limit to the uſe of B. and his 
heirs, it comes preciſely within. the above de- 
finition of a remainder. In theſe caſes, the re- 
mainder is not limited to take effect at all 
events, but only on the contingency of the 
particular eſtare's determining according to its 
limitation, on C.'s return from Rome; which 
return being an uncertain event, which may 
or may not happen, the remainder, which de- 
pends on its happening, 1s of courſe contingent. 


The true point of diſtinction, as I take 
it, between ſuch conditional limitations over 
as are, and ſuch as are not remainders, in the 
ſtrict ſenſe of that word, lies here; the former 
are limited ro commence where the firſt eſtate 
is, by the very nature and extent of its original 
limitation, to expire or determine; whereas the 
latter are limited ſo as to be independent of 
the meaſure or extent originally given to the 
firſt eſtate, and ſo as to take effect in poſſeſſion, 
upon an event which may happen, before the 
regular determination, to which that firſt eſtate 
is liable from the nature of its original limi- 

tation. 


* 


1 
tation. And in this latter caſe, I apprehetid, 
it is the ſame thing, whether the whole fee is 
diſpoſed of in the firſt limitation, or not. 


Thus, if Llimit an eſtate to the uſe of A. for 
life, or to the uſe of A. indefinitely, provided 
that when C. returns from Rome it ſhall thence- 
forth be to the uſe of B. in fee; here the firſt 
eſtate is an eſtate for the life of 4. (not an 
eſtate limited only 2:1! C.'s return, as in the 
former caſes;) the remnant therefore of the 
whole fee in this caſe is, what remains expec- 
tant on the determination of A.'s life-eſtate, by 
ſuch events as a life-eſtate is liable to be deter- 
mined by; and therefore, when after ſuch a 
limitation to A. I limit the uſe to B. from C.'s 
return from Rome, and fo take up and make 
ſuch new eſtate, to commence and take effect 
in poſſeſſion, not from any regular determina- 
tion of the eſtate before limited to A. (his 
eſtate being for life, and not merely until C.'s 
return from Rome, as in the former caſes) but 
from an event which may happen ſooner, it is 
evident this limitation to the uſe of B. is not 
confined to the remnant of the eſtate expec- 
tant on the particular eſtate before given to A. 
but may eventually interfere with, and in part 
defeat and ſuperſede that firſt eſtate, inſtead of 
awaiting its regular expiration or determina- 
tion; and therefore it does not fall within the 
above definition of a remainder. 


Every 


an 


Every ſpecies of contingent remainders may, 
1 apprehend, be reduced to one or other of the 
ſour deſcriptions under which I have arrang- 
ed them; but although every one of thoſe 
deſcriptions ſeems neceſſary, in order to com- 
priſe in our general diftribution every known 
inſtance of a contingent remainder ; yet we 
mult remember, that ſeveral caſes which fall 
literally under one or other of the two laſt of 
thoſe four deſcriptions, are nevertheleſs ranked 
among veſted eſtates. 


To begin with thoſe cafes which are excep- 
tions to the third of the foregoing deſcriptions, 
I muſt obſerve, that in ſome caſes of a 
limitation for a long term of years, as 
do or upwards, determinable on the life of 
a perſon then m being, with remainder over 
on the death of that perſon, to a perſon in 
eſſe, (as a limitation to A. for 80 years, if B. fo 
long live, with remainder over after the death 
of B. to C. in fee,) it has been held, that not- 
withſtanding the remainder over is in this caſe 
limited to take effect on an event (viz. the 
death of B.) which poſſibly may not happen 
till after the expiration of the preceding eſtate 
for 80 years, yet as the chance againſt ſuch 
event's happening before the expiration of the 
preceding term is exceedingly ſmall, ſuch re- 
mainder ſhall be conſidered as veſted ; and that 

i | the 


Hutt. 119. 
Napper v. 
Sanders. 


12 ] 


the mere poſſibility that a life in being may 


endure for 80 years to come, does not amount 
to a degree of uncertainty ſufficient to con- 


ſtitute a contingent remainder. 


Thus, in the caſe of Napper and Sanders, 
where A. made a feoffment to the uſe of her- 
ſelf for life, and after to the uſe of the 
feoffees for 80 years, if B. and C. his wife 


ſhould fo long live, and if C. ſurvived B. then 


to the uſe of her for life, and after the de- 
ceaſe of C. to the uſe of D. in tail, with other 
remainders over; the queſtion was, whe- 
ther the remainders ſubſequent to the remain- 
der for life of C. were contingent or veſted ? 
Now this queſtion, we are to obſerve, muſt 
have depended on two points; Art, Whether 
the contingency upon which the eſtate for life 
of C. was limited to depend, viz. her ſurviv- 
ing her huſband, ſhould extend to all the 
ſubſequent remainders, and their taking effect 
depend likewiſe on that contingency ; and 
ſecondly, Suppoſing the ſubſequent remainders 
were not to depend on the contingency of C. 's 
ſurviving her huſband, but to take place at 
her deceaſe, let her ſurvive him or not, Then, 
whether ſuch remainders were not to be deem- 
ed contingent, in regard of the poſſibility of 
the determination of the preceding eſtates be- 
fore the event ſhould happen, on which theſe 
remainders were to take effect, viz. the death 
of C.; which poſſibility conſiſted in this, that 
C. 


| ( 13 ] 

C. and her huſband might both outlive the 
term of 80 years, and then (ſuppoſing A. to 
be dead) it is obvious, there would be no pre- 
ceding eſtate ſubſiſting, nor that period yet 
arrived at which the remainders were limited 
to take effect. 


But, however, it was reſolved by all the 
court, that theſe remainders were not contin- 
gent, but velted preſently : though it was 
agreed that C.'s eſtate for life was contingent 
on the event of her ſurviving her huſband ; 
and the caſe of Lord Derby was cited, where 
a feoffment was made to the uſe of E. in tail, 
with remainder to the uſe of the feoffee for 80 
years, if H. ſhould ſo long live, and after his 


deceaſe to the uſe of F. in tail, with remain- 


der to the uſe of Lord Derby; and it was ad- 
judged, that the remainder veſted preſently, 
and that the poſſibility that H. might have 
over-lived the 80 years would not make the 
remainders contingent. 


So it was ſaid by Hale C. J. in the caſe 
of Weale and Lower, that if a feoffment be 


Vid. Lit. 
Rep. 370. 


made to the uſe of A. for 99 years, if Pollexf. 67. 


he ſhall ſo long live, and after his death to 
the uſe of B. in ihe; this ſhall not be contin- 
gent, but it ſhall be preſumed his life will not 
exceed gg years ; but that it had been other- 
wile, if it had been made but for 21 years. 

In 


* 

1 
Beverley v. In a caſe of this nature in Chancery, where 
Beverley, , A. deviſcd lands to B. his eldeſt ſon, for the 
a term of 60 years, if he ſhould ſo long live, 
and from and after his deceaſe to his grand- 
ſon D. (ſon of the ſaid B.) in tail. B. and 
D. ſuffered a recovery; an objection was 
taken to the recovery, for that the deviſe to 
B. being only for 60 years, if he ſhould fo 
long live, and after his deceaſe to D. the free- _ 
hold, during the life of B. was in abeyance. It 
was argued that the limitation of the eſtate- tail 
was good, expectant on the term of 60 years; 
and Lord Derby's caſe was cited, as in point, 
that the deviſe over, from and immediately af- 
rer the deceaſe of B. ought to be intended of 
his dying within the term ; which was highly 
preſumable, B. being then upwards of 40 
years of age. But the court held it would be 
hard to make ſuch conſtruction on the words 
of the will, as to ſay, where a term is limited 
to a man for 60 years, if he ſhall ſo long live, 
and from and after his deceaſe to another, 
that it muſt be meant from and after his de- 
ceaſe within the term; for ſuppoſe he out- 
lived the term, ſhould the remainder-man take 
in the life-time of the firſt deviſee ? That 
would be a conſtruction contrary to the words 

and intention of the teſtator. 


Le Has v AenuTn this laſt caſe, no objection was taken to 
a the validity of the ſubſequent limitation to D. 
4 on 
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on the ground of its being a freehold to com- 
mence in futuro; for this, we are to obſerve, 
was the caſe of a will, where the limitation of 
a freehold to commence in futuro is allowed 
to take effect under certain reſtrictions; as will 
appear, when we come to the chapter of exe- 
cutory deviſes. 


I obſerved, in the former edition of this 
Eſſay, that to give this ſort of limitation 
any effect, a freehold ſhould precede it (unleſs 
in ſome caſes of conveyances to uſes) in or- 
der to prevent any queſtion as to the validity 
of the limitation of the freehold remainder, on 
the ground of its being a freehold to com- 


mence in futuro. And, indeed, in both the Vide p. 12; 
caſes, of Nappers v. Sanders and Lord Derby, 3 


above cited, a preceding freehold was limited 
to the feoffor : thoſe caſes, therefore, ſeemed 
to countenance the obſervation in its full ex- 
tent ; and therefore the caſe put by Lord Hale 
appearing inconſiſtent with it, was referred to 
another principle, upon which it might be ſup- 
ported. But however, upon a further attention 
to this matter, that obſervation now appears 
to me to have been too general; and ought, 
I conceive, to be reſtrained to thoſe caſes 
where the term of years is ſo ſhort, as to leave 
a common poſſibility that the life on which 
It is determinable may exceed it. 

It 


. 


Port 8. 
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It is generally true, that in the cafe of a 
limitation to A. for 21 years, if he ſhall fo 
long live, and after his death to B. in fee, the 
remainder to B. is void, as being a freehold to 


| commence in futuro, viz. after the deceaſe of 


A., no freehold having been limited fo as to 
take effect before that period. Becauſe, in this 


caſe, it is very poſſible that the period li mited 


Vid. p 3. 


for the remainder to take effect from, viz. the 
deceaſe of A. may not happen till after the deter- 
mination of the preceding eſtate, viz. the term 
of years; in which event the remainder could 
not take effect at all, as I have already obſerv- 
ed in a preceding page. Its taking effect is 
therefore uncertain, in regard of. this poſſi- 
bility of the preceding eſtate's determining 
before the event happens from whence the 
remainder is to commence ; and ſhould it 
take effect at all, it muſt be in futuro; that is, 
after the event is decided on which its taking 
effect depends; here, then, being no preceding 
freehold limited, this remainder (which muſt 
take effect at ſome future period, if at all) is 
ſtrictly nothing elſe than a freehold limited 
ro commence in futwro. 


It is the allowed common poſſibility of the 
life's exceeding the term, which creates ſuch a 
contingency in reſpect to the remainder's tak- 
ing effect, as brings that remainder within the 
deſcription of a freehold limited to commence 


in futuro, and conſequently, within the direct 


appli- 
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application of the rule which denies any ef- 
fect to limitations of that Kind. 


But where we do not admit ſuch a degree 
of poſſibility of the life's exceeding the term, 
as is ſuppoſed ſufficient to create a contin- 
gency in the remainder, there, I appre- 
hend, the remainder cannot fall within the de- 
ſcription of a freehold to commence in futuro. 
For when we ſuppoſe the remainder to be 
veſted, we of conſequence admit that it paſſes 
immediately, ſubje& to and expectant on the 
preceding term; for otherwiſe it cannot be 
veſted ; and then it is a freehold commencing 
in preſenti, and not in futuro. If the life can- 
not exceed the term, and the term muſt de- 
termine with the life, the limiting an eſtate to 
commence from the expiration of the life, 
is, in effect, limiting it to commence from 
the determination of the term; in which lat- 
cer mode of limitation there could exiſt no 
doubt of the remainder's paſſing immediately 
and being veſted. And upon theſe principles 
alone, without recurring to any other, I think 
the caſes put, and diſtinction taken, by C. J. 
Hale, above cited, may be relied on as law. 


But here, perhaps, the caſe of Penbay and 
Hurrell, as reported 2 Vern. 370. may, if not 
conſidered with ſome degree of attention, be 
miſtaken as an authority againſt this doctrine. 

C That 
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That caſe, as ſtated by Vernon, was a convey- 
ance by A. to the uſe of truſtees for 70 years, 
if A. ſhould fo long live, remainder to truſ- 
tees for 3000 years, and from and after the 
death of A. to B. his ſon for life, with divers 
remainders over. The objection was, that the 
limitation to B. together with the remainders 
over were void, being an eſtate of freehold 
to commence in futuro; for the firſt freehold 
eſtate was limited to B. which was not to ariſe 
until the death of A. and no eſtate for life 
limited to A. unleſs an eſtate for life ſhould 
be ſuppoſed to reſult back to him. After 
ſolemn argument upon the point, and a caſe 
ſtated to the judges, it was decreed, that an 
eſtate for life reſulted to 4. which fupported 
the limitations over. Now the queſtion may 
be aſked, why, if the doctrine juſt now treated 
of had been admitted, there could be any oc- 
caſion to recur to that of refulting uſes, in 
order to ſupport theſe limitations over, ſeeing 
they were preceded by two ſucceſſive terms, of 


70 and of 3000 years, which it could not be | 


fuppoſ:d the life of . could poſſibly exceed? 


Now it 1s very true, that in this caſe, there 
was no room for any contingency in the limi- 
tation to B. on the ſcore of any ſuppoſed poſ- 
libility of the preceding eſtates determining 
before the period when that limitation was to 
take effect, viz. the death of A. ; it was there- 


fore 
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fore not to any ſuch contingency, that this 
limitation owed the quality of a freehold 
to commence in future, but to a cauſe of a 
very different nature. The truth is, this li- 
mitation to B. was not a remainder, becauſe 
it was not limited to commence or take effect 
when the preceding eſtates were to determine; 
there was a preceding term of 3000 years, 
which was not determinable on the life of A. 
at whoſe death the limitation to B. was to 
take effect, and therefore this limitation to 
B. which was to take effect without regard to, 
and at a period different from the determina- 
tion of the preceding eſtates, could not be a 
remainder, within that definition of à re- 
mainder which I have conſideted in a former 


Page. 


Now as this limitation to B. did not paſs a re- 
mainder expectant on the preceding eſtates, it 
could paſs no intereſt at all previous to the de- 
ceaſe of A.; for the preceding limitations left no 
intereſt or eſtate which could paſs immediately, 
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termination; conſequently, the limitation to B. 
paſſing no kind of intereſt previous to the de- 
ceaſe of 4. muſt therefore have been conſi- 
dered as a freehold, not paſſing immediate- 
ly by way of remainder, as in the former 
caſes, but to commence in futuro, viz. after 
the death of A., unleſs a preceding freehold 


but by way of remainder expectant on their de- 


us, during 


Vide p. & 8. 
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are to be excepted from the literal - extent of 
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during the life of 4. had reſulted ro fill up 
the chaſm, and prevent any interruption, or 
abeyance of the frechold, by connecting itſelf 
with the limitation to B. as a preceding eſtate 
with a remainder. 


Had the term of 3000 years been made de- 
terminable on B.'s life, as the term of 70 years 
was, this caſe would have fallen within the 
reaſon of the reſolutions in the caſes of Nap- 
per and Sanders, and of Lord Derby, for then 
as A. s death muſt have determined both 
the terms; (and there could be no ſuppoſed 
poſſibility of his life's exceeding them) an 
eſtate to commence at his death would 
have been the ſame as an eſtate to; com- 
mence from the determination of thoſe terms, 
and would conſ:quently have amounted to a 
veſted remainder, expectant on thoſe terms. 


I hope, I have now ſufficiently explained the 
nature of the exceptions I have been treating 
of; and ſhall therefore paſs to thoſe caſes which 


the laſt of the foregoing deſcriptions. -Thele 
will be found to be much more numerous, as 
they depend, on one hand, on a general rule of 
law reſpecting limitations to the heirs general 
er ſpecial, where the anceſtor takes an eſtate 
of treehoid in the fame conveyance; and on 
the other, upon the reſpect which is paid to the 
intentof a teſtator, where it can be plainly col 
. lected 
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Lan 
lecded from his will, that he uſed the words 
betrs of the body, &c. as a deeriptis 3 


Upon the firſt of theſe grounds we are to 
obſerve, that wherever the anceſtor takes an 
eſtate of freehold, or frank tenement, and an 
immediate remainder is thereon limited in the 
ſame conveyance to his heirs, or heirs in tail, 
ſuch remainder is immediately executed in the 
anceſtor ſo taking the freehold, and therefore 
is not contingent or in abeyance : as an eſtate 
for life to 4. remainder to the heirs of his 
body; this is not a contingent remainder to 
the heir of the body of A. but an eſtate- tail 


ceſtor by any gift or conveyance takes an 
eſtate of freehold, and there is afterwards in 
the ſame gift or conveyance a limitation to his 
right heirs, or heirs in tail, after ſome other 
eſtate for life or in tail interpoſed between his 


remainder to his heirs veſts in the anceſtor 
4 remainder, and ſhall not be in contingency 


remainders over, remainder to the right heirs 
of firſt leſſee for life, this is a remainder in 
fee veſted in the firſt leſſee for life; and after 
his death, and the determination of the mean 
remainders, his heir ſhall be in as heir, and 
not as purchaſer. So where land is given to 
A, for life, remainder to B. for life, remain- 
C 3 der 
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executed in 4, So likewiſe, wherever the an- 


freehold and ſuch limitation to his heirs, this 


or abeyance. As a leaſe for life with divers 
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der to the heirs-male of the body of A. who 
has two ſons, the eldeſt has iſſue a daughter, 
and dies, A. and B. die, the youngeſt ſon ſhall 
have the land as heir- male; which proves that 
he takes by deſcent, and not by purchaſe, and 


conſequently the eſtate-tail veſted in the father; 


for had the younger ſon taken by purchaſe, he 
muſt have been complete heir-general as well 
as heir-male, which tw. characters could not 
be united in him during the life of the eldeſt 
ſon's daughter. 


Roll indeed takes a diſtinction, by ſaying, 
that where the frank tenement 1s fo limited to 
the anceſtor, that all the intermediate eſtates be- 
tween that and the limitation to his heirs, as 
well as his own eſtate, may determine during 
his life, in-that caſe the limitation to his heirs 
is a contingent remainder ; as if a feoffment be 
made to the uſe of A. and B. during their 
Joiat lives, and, after the death of either of 
them, to the uſe of C. for life, remainder to 
the heirs of the body of B. this remainder, he 
ſays, does not attach in B. but is in abeyance; 
becauſe if A. and C. die in the life-time of B. 
the eſtate to B. is determined, and the remain- 
der to C. ended, and yet the remainder to the 
heirs of B. cannot take effect, becauſe he can- 
not have an heir during his life. It muſt be 
admitted, if the word bers is in this caſe to be 
taken as a word of purchaſe, the remainder 

muſt 


138 J 
muſt be contingent, for the reaſon given by 
Roll; but the queſtion is, whether that word 
is to be conſidered as a word of purchaſe or not? 


Now, with regard to this queſtion, I muſt 
obſerve, that Rall cites no authority at all for 
this diſtinction; and I find it is oppoſed by two 
authorities, which are expreſsly to the contrary: 
The firſt is in Perkzns , if lands be leaſed unto 
A. and B. for the life of C. the remainder unto 


Perk. ſ. 337. 


the right heirs of A. and A. take a wife, and C. 


dieth leaving A. and B., and A. dieth leaving 
B., the wife of A. ſhall be endowed ; becauſe 
that ceſtui que vie (C.) dieth, living A. the huſ- 
band, fo as the freehold and inheritance are 
joined in the huſband during the coverture. 
Here we ſee the freehold was limited to 4. only 


during the life of C., ſo that it very probably 


might (and as the caſe is put, did) determine 
before the death of A, but notwithſtanding he 
could have no heir at the time when his free- 
hold ſo determined by the death of C., yet the 


freehold and inheritance, it ſeems, became united 


in him at the death of C. conſequently the re- 
mainder to his right heirs was completely exe- 
cuted in himſelf by the death of C., and there- 
fore that limitation muſt have been a veſted re- 


mainder in its creation; for had it been acontin- 
gent eſtate to the heir of A. the inheritance 


could never have been executed or veſted in A. 


C4 ' :  Conſfonant 


1 Keb. 888. 
Merrel v. 
Rumſey. 
Raym. 126. 
Siderf. 247. 


wife for life. Upon a diſpute between the 


wife, or a contingent remainder in the children, 


1241 
Conſonant to this is the other caſa, 
which is in "Keble: an eſtate was limited 
to huſband and wife during their joint lives; 
and after the deceaſe of either of them, re- 
mainder to the heirs of the body of the wife 
begotten by the huſband, remainder to the 


children and the wife, after the death of the 
huſband, whether this was an eſtate- tail in the 


Keeling conceived it an eſtate- tail, executed ſub 
modo, not preſently, by ſeverance of the join- 
ture, as it would be hy a ſeveral conveyance, 
but upon the death of him whoſe life kept the 
eſtates aſunder, they were united and executed; 
and the court agreed there was no contingency 
either in eſtate or perſon, and that an eſtate to a 
woman durante viduitate, remainder to the heirs 
of her body, is an eſtate-tail in the woman. 
In this caſe likewiſe, we obſerve, that the free- 
hold which the wife took by the limitation was 
only for the joint lives of herſelf and huſband, 
and conſequently muſt determine in her life- 
time, if her huſband ſhould die before her; 
and then ſhe could have no heir of her body 
when it determined: the caſe actually ſo hap» 
pened , yet we find it was adjudged an eſtate- 
tail in the wife. The like obſervation may be 
made as to an eſtate to a woman durante vidui- 
tate, remainder to the heirs of her body : her 
frechold may determine before ſhe may have 

M1. any 
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any heir of her body; nevertheleſs the court 
held ſuch a limitation to be an eſtate- tail. In 
the caſe put by Roll, there is an intermediate 
remainder to C. for life, but the only difference 
to be inferred on that account (if we reaſon by 
analogy to the caſes where the anceſtor takes 
the freehold for his own life, ) is, that the limi- 
tation veſts in that caſe as a remainder, inſtead 
of being executed in poſſeſſion, as it was in the 
latter caſes which I have cited, | 


Upon the whole; from the authority of the 
laſt caſes, it ſeems, that the poſſibility of the 
freehold's determining in the life of the anceſtor 
who takes it, does not keep the ſubſequent li- Brook, 
mitation to his heirs from veſting in himſelf; 
and therefore, I think, we may venture to lay 
it down as a general rule, that whenſoever the 
anceſtor takes any eftate of freehold, whether 
for his own life or the life of another, or whether 
it be of ſuch a nature that it may determine in 
his life-time or not, and there is afterwards, in 
the ſame conveyance, a limitation to his right 
heirsor heirs in tail, (either immediately, without 
the intervention of any mean eſtate of freehold 
between his freehold and the fubſequent limi- 
tation to his heirs, or mediately, that is, with 
the interpoſition of ſome ſuch mean eſtate) there 
ſuch ſubſequent limitation to the heirs, or heirs 
in tail, veſts immediately in the anceſtor, and 


1 


does not remain in contingency or abeyance; 


with this diſtinction. that where ſuch ſubſe: 
quent limitation is immediate, it then executes 
in the anceſtor, and becomes united to his 


particular frechold, forming therewith one 


eſtate of inheritance in poſſeſſion; but where 
ſuch limitation is mediate, it is then a remain- 
der veſted in the anceſtor who takes the free- 
hold, not to be executed in poſſeſſion till the 
determination of the preceding mean eſtates. — 
As if there be an eſtate to A. for his life, or 
during the life of C. or any other fole eſtate 
of freehold, remainder to the heirs of the body 
of A. this is an eſtate- tail executed in A.; but 
if there be an eſtate to A. for his life, or during 
the life of C. or any other eſtate of frechold, re- 
mainder to B. for life, remainder to the heirs 
of the body of A., this is only a preſent free- 
hold in A. with a veſted remainder to him in 
tail, to take effect in poſſeſſion after the deter- 
mination of B.'s eſtate. 


If the particular eſtate were to A. and B. 


> Jointly for their lives, remainder to the heirs 
of the body of B. this would be aneſtate-tail 
in B. executed ſub modo, ſo as not to ſever the 


jJjointure, nor intitle the wife of B. to dower. 


Here it is to be obſerved, that caſes may 
ariſe where the eſtate of freehold limited to the 
anceſtor may be ſo limited to him in truſt for 


I ſome 
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ſome other perſon, or as a ſecurity for ſome 
charge, or to anſwer ſome other particular pur- 
poſe, and no uſufrufuary benefit be intended to 
the anceſtor by ſuch limitation: As a limita- 
tion to the uſe of A. during the life of B. (his 
ſiſter, ſuppoſe) in truſt for B. or to pay ber the 
rents and profits during her life, remainder to 
the uſe of the heirs of the body of A.; and ſome 
other caſes which might be pur, and which, 
tho' I don't recollect to have met with in our 
books, have occaſionally occurred to me in the 
courſe of practice. Now theſe are caſes which, 
I don't ſee, how we are to conſider as falling 
within the extent or application of the rule I 
have been treating of; becauſe it ſeems abſurd, 
and inconſiſtent with any poſſible rule of law 
or common ſenſe, to create or raiſe an eſtate-tail 
to a man upon the ground of a limitation (viz. 
the freehold limited in truſt) by which 10 be- 
neficial intereſt at all was intended him. 


This general rule of law, reſpecting the ſub- 


ſequent limitation to the heirs of the body, 


Sc. veſting in the anceſtor, where he takes a 
preceding freehold by the ſame conveyance, 
does not operate ſo as abſolutely to merge the 
particular eſtate of freehold, where the limi- 
tations intervening between the preceding free- 


bold, and ſuch ſubſequent limitation to the 


heirs, &c. are contingent; becauſe that would 
deſtroy ſuch intervening limitations; but the two 
limitations are united and executed in the an- 
155 4 ceſtor, 


Aud vide Lit. 
Rep. 258. 
— — 
put arguends 
of the heir's 
taking by 
purchaſe, be- 
cauſe of the 
impoſlibilityof 
the remain 
der's veſting 
and uniting 
with the free- 
hold in the 
anceſtor's life. 
time, which 
however is di- 
realy contra- 
dicted by the 
authority of 
Lord Coke, 

1 Iaſt. 378. b. 
in the caſe 
there put, and 
cited intra, p. 
237. 


Hee 


IF 


4A 


+ 


11 Rep. 80. 
Lewis 
Bowles's 

C aie. 


e 


1: Ha} 


ceſtor, only until ſuch time as the intervening 


limitations become veſted; and then open and 


become ſeparated, in order to admit ſuch in- 
tervening limitations as they ariſe. Thus, 
where there was a limitation to baron and feme 
for their lives, remainder to the firſt and other 
ſons of the marriage ſucceſſively in tail, re- 
mainder to the heirs-male of the bodies of the 
baron and feme; the court reſolved that it was 
an eſtate- tail executed in the baron and feme, 
ſub mado, that is, ſo as not to merge the eſtates 
for life abſolutely, but executed only till the birth 
of the firſt ſon, and that then the eſtates ſhould 
become divided by operation of law, and the 
baron and feme become tenants for their lives, 
with remainder to their firſt and other ſons, 
remainder to baron and feme in tail. 


In this laſt caſe, we obſerve, that the limita- | 
tion of the freehold was a joint limitation to huf- | 
band and wife, and the ſubſequent limitation to | 


the hcirs of their bodies became united to it and 
executed in them jointly; becauſe that ſubſe- 
quent limitation was of the ſame quality with 
the firſt, that is, a joint limitation. For the ſame 


reaſon, a limitation to baron and feme for their 


Brook Eſtate, lives and the life of the ſurvivor of them, re- 


* 


mainder to the heirs of their bodies, is an eſtate- 
tail executed in them; bo#b limitations being 
joint. But there is a difference where both the 
limitations are nat joint limitations; as where 


the limitation was to baron for life, remainden 
to wife for life, remainder to the heirs of their 
bodies, 
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bodies, it ſeems rhe eftate-tail was not exe- 
cuted in them in poſſeſſion, but oaly yeſted 
in them as a remainder z . becauſe the limita- 
tion to their heirs being a joint limitation to 
them, did not correſpond with the quality-of 
their eſtates for life, which were diſtinct and 


ſucceſſive, and conſequently they had ſeveral 
eltates for life, with a joint remainder in tail. 


But a limitation to baron and feme, and che | 
heirs of the body of the baron, is an eſtate tail F. 


executed in the baron, for here is no contingen- 
cy to ſuſpend the veſting of the eſtate; for 
whether the baron or feme die firſt, the baren 
may equally have an heir of his body, upon 
the determination of the firſt limitation. And 


accordingly three judges held the eſtate- tail 


ſo executed in poſſeſſion, that the feoffment 
of the baron was a diſcontinuance. 


If there be a limitation to the feme for life, 
remainder to the heirs of the body of baron and 
feme, this is no veſted remainder in the feme, 
for the frechold is limited to her alone; and as 
the perſon who is to take in remainder mult 
be heir of both their bodies, if the feme ſhould 
die before. the baron, there can be no one to 
anſwer that deſcription when the particular 
eſtate determines, becauſe the baron cannot 
have an heir during his life ; therefore the re- 
mainder is in contingency. So in the caſe of 
Goſſage v. Taylor, where an eſtate for life was 


limited (bur 2? and ſe the caſe) to S. wite 


of 


Cro. Car. 
321. King v. 
Edwards. 
2 Roll. Abr. 


p 417. H. 
pl. 1, 2. 


Vide infra, 
Frogmorton 
. Whartey, 
and Lane D. 
Paanel. 


Sriles's Rep, 
325. Goflage 
V. Taylor. 


| 


1 Ventr 372. 


tw 1 


of L. remainder to the heirs to be begotten 


upon the body of S. by L. her-haſband; no 


eſtate being previouſly limited to the huſband 
himſelf, it was held that the word heirs re- 
lated to both their bodies, and conſequently 
did not create an eſtate-tail in S. We are to 
diſtinguiſh the reaſon of theſe laſt caſes, from 
that above noticed, where the limitation to the 
heirs, Sc. is held to veſt, notwithſtanding the 
anceſtor's freehold may determine in his life. 
time; the limitation there is to the heirs of 
the body, Sc. of the anceſtor only, but 
here it is to the heirs of the body, Se. 
of the anceſtor and of her baron; and 
though every perſon may ſo far be fup- 
poſed to carry his own heirs, &c. in himſelf 
during his life, as that a limitation to them 
where he takes a preceding freehold, may veſt 
in himſelf; yet no perſon can be ſuppoſed to 
carry in himſelf the heirs, Cc. of himſelf 
and of ſome body elſe. 1 


It is immaterial, with reſpect to the 
operation of the general rule of which I 
am now treating, whether the anceſtor takes 
the freehold by expreſs limitation or by 
implication ; in either caſe the ſubſequent 
remainder to his heirs equally veſts in him- 
ſelf; as in the caſe of Pybus and Mitford, 


where A. ſeiſed in fee, covenanted to ſtand 


ſeiſed to the uſe of his heirs-male begotten, or td 


be begotten, on the body of bis ſecond wife ; here, 


upon 
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upon the principle laid down by my Lord 
Coke, 1 Inſt. 23. 4. that fo much of the uſe as 
the owner of the land dots not diſpoſe af, remains 
in him, A. was held, by Hale C. J. and 
two other judges, to take an eſtate for his 
own life by implication ; for the limitation 


being to the heirs of his body, &c. and it 
being impoſſible for him to have any ſuch | 


heir during his life, the uſe during his life was 
undiſpoſed of. And an eſtate by operation 
of law being conſidered as equivalent to an 
eſtate by deed ; it was held, chat the ſubſe- 
quent limitation to his heirs-male, e. was 
executed on the eſtate for life which he had 
by implication, and created an eſtate- tail 
in A. 


But where the legal eſtate is limited away 


during the life of the covenantor or feoffor, the 


freehold cannot reſult by implication, and con- 


ſequently the ſubſequent limitation to his heirs, 
Sc. will be a contingent eſtate. 


As where a marriage-ſettlement was made 
by a third perſon, to the uſe of A. the huſband 
for 99 years, remainder to truſtees during his 
life to ſupport contingent remainders, re- 
mainder to the wite for life, remainder to the 
firſt, Sc. ſon of the marriage, remainder to the 
| heirs of the body of A. remainder to his right 


heirs; here the freehold, during A.'s life, de⸗ 


id 1 
Vide 1 P. W. 


359. Sir T. 
Tippen's Caſe 


there cited; 


' and vide Jenk, 


Cent. 248, 
e. 16. 


Ar . 68 


uu beirs. male of the covenantor, and for want of 
7 


* 
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1 9 ing limited to truſtees, and he taking only 4 
term of years, and the eſtate not moving 
from him, (for if it had, the remainder to 
his right heirs would have been the old rever. 
fion) the limitation to his heirs was a comtin- 
gent remainder, 


C 
bY on himſelf for 99 years, if he ſhould fo long live, 
borne. remainder to truſtees and their heirs during 
A j++) 430 his life, Sc. remainder to the uſe of the heirs 

of his body, remainder to himſelf in fee; this 
limitation to the heirs of his body was plainly 
a contingent remainder, Per Lord Chancellor 
Cowper. 


2 Mod. 207” So where A. having two ſons, C and D. cove- 


21, South- nanted to ſtand ſeiſed to the uſe of C. and the 


e Cre C. 115heirs-male of his body on M. his wife to be 


begotten, and for want of ſuch iſſue to the 


ſuch iſſue to his own right heirs for ever; C 
the eldelt ſon died, leaving iſſue one ſon and 
ſeveral daughters, A. died, and then the ſon 
of C. died without iſſue; the queſtion was, 
how D. could be let into the eſtate, under 
the limitation to the heirs-male of the father 
A.? for by way of purchaſe, he could not be 
intitled, not being complete heir whilſt his 
nieces were living; it was therefore contend- 
ed, that A. took an eſtate for life by implics 

tion, 


e 

e 

e 
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tion, and conſequently, that the limitation to 
his heirs- male veſted in himſelf as an eſtate- 
tail, and ſo deſcended to D. as ſpecial heir. 
But the court held that limitation to be words 
of purchaſe, and to veſt in the ſon of C. upon 
the death of A. as heir-male of his body by 
purchaſe; and that on the death of C's ſon 
it deſcended to his uncle D. as heir-male of 
the body of A. per formam doni ; they allowed 
no eſtate for life in 4 by implication, and 
ſeemed to doubt the doctrine, in the caſe « of 
Pybus and Miford. 
3 

But we may obſerve, this judgment did i not in 
the leaſt affect or claſh with the judgment in the 
caſe of Pybus and Mitford; for there the covenan- 
tor had not limited any uſe at all, during hisown 
life; the limitation to his heirs- male was a future 
limitation; whereas, in this caſe, the covenan- 
tor had limited a preſent uſe to his ſon C. in 
tail, and therefore the freehold being ſo actu- 
ally limited away, could by no implication 
be ſuppoſed to remain in the covenantor. In 
this manner, the two caſes of *Pybus v. Mit- 
ford, and Southcot v. Stowel, are eaſily recon- 
ciled ; and fo far are they from being authori- 
ties contrary to each other, which for want of 
attention they are ſometimes taken to be, that 
it appears they are both expreſs authorities for, 
and equally confirm the diſtinction before taken; 
via. that where the uſe of the freehold is not 
D limited 
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limited away, it reſults to the covenantor or 
feoffor, by operation of law; but that where 
it is limited away, the covenantor or feoffor, 
ſhall take no eſtate for life by implication. 


Ao where the anceſtor takes only an equr- 
Fame I 3 /*;zable or truſt eſtate of freehold, and the ſub- 
, rome he rea 1 ſequent limitation to the heirs, Ec. carries 


Al. 
s the legal eſtate, theſe two eſtates, it ſeems, 


__ being of ſuch different qualities, i. e. one be- 
„Ving an equitable, and the other a legal eſtate, 
fem tag. . will not unite and incorporate together into 
. eee ee eſtate, ſo as to veſt the ſubſequent limi- 
ome of 15,4 *£tion in the anceſtor, as (in general) would 


. 4. . 
—— have been the caſe if they had been both of 


= to He one quality, that is, both legal, or both equi- 
fe EA, ++ table; but the ſubſequent limitation to the 
. —— heirs, Sc. will remain diſtin& from the free- 


S- hold, and operate as a contingent remainder, 


Carth. 272. As where A. made a ſettlement to the uſe | 
Can. of himſelf and his heirs until his then intended (il | 

marriage, and afterwards to the uſe of his wife 
if for life, and after her deceaſe 10 tbe uſe of | 
BH truſtees and their heirs, during his own life f 
| upon truſt to permit and ſuffer A. to take ; 
the profits, remainder to the firſt and other ſons c 
of the marriage, &c. remainder 7o (the uſe of) j 
the heirs of the body of A.; it was adjudged, t 
that the limitation to the heirs of the body of q 
A. operated as words of purchaſe, and of i 
courſe created a contingent retnainder z be- 
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cauſe A. took only a truſt eſtate for life, the 
vſe being limited to the truſtees for his life, 
and of conſequence the legal eſtate for his 
life executed in them by the ſtatute of uſes. 


And again, where a teſtatrix deviſed cer- Vin. 


vol. 8. fol. 
262. caſ. 19. 


upon truſt and in confidence, in the firſt Lady Jones v. 
place, out of the rents and profits there- _ Say and 
of to pay the ſeveral legacies, deviſes 


tain real eſtates to truſtees and their heirs, 


and bequeſts therein- after-mentioned, and 
then, (after giving ſeveral annuities for life.) 
ſhe appointed her truſtees to pay all the reſt 
and reſidue of the rents and profits of the pre- 
miſſes to the proper bands of ber daughter 


appoint, fer and during the term of ber natu- 
ral life; and after ber (the ſaid daughter's) 
deceaſe, the truſtees to ſtand ſeiſed of the pre- 
miſſes to the ſe of the heirs of the body of 


froely as they ſhould happen to be in priority 
of birth and ſeniority of age, and to the heirs 
of their reſpefive bodies in tail-general, ſub- 
je? to the payment of the ſeveral annuities. 
And in caſe of failure of the iflue of the body 
of her ſaid daughter C. F. then to the uſe 


of the lands, and ſhe afterwards died without 
iſſue; upon her deceaſe Lady J. claimed 


C. F. or as ſbe by any writing, &c. ſhould 


ber ſaid daughter C. F. ſeverally and ſucceſ- - 


of Lady 7. After the deceaſe of the teſta- 
trix, C. F. and her huſband ſuffered a recovery 
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1 
the lands under the will, by virtue of the 
ſaid remainder thereby limited to her. 


It was contended for the plaintiff (Lady 7.) 
that C. F. took only a truſt- eſtate for life by the 
will, with a contingent remainder to the heirs 
of her body in tail general; that the direction 
to the truſtees to pay the reſidue of the rents, 
Sc. to the proper hands of C. F. who was a 
married woman, gave her a mere truſt, and 
not a uſe executed by the ſtatute. It was a 
truſt for her ſeparate uſe, and to conſtrue it 
an uſe executed, would be to ſubject it to the 
power and controul. of her huſband. That 
the ſubſequent limitation to the heirs of her 
body ſeverally, &c. was a uſe executed by the 
ſtatute, and could not be conſolidated with 
the precedent truſt limited to C. F. for life, 
ſo as to create an eſtate-tail in her : That the 
fubſequent words, in caſe of failure of iſſue of 
the body of C. F. then to Lady J. &c. did not cre- 
ate an eſtate-tail in C. F. by implication, nor 
enlarge the precedent eſtate, becauſe no legal 
eſtate veſted in C. F.—On the other ſide, it 
was aſked, if the firſt eſtate deviſed to C. F. 
were a truſt, why was not the ſubſequent li- 
mitation to the heirs of her body a truft like- 
wile? And it was, contended, that the legal 
eſtate paſſed to the truſtees and their heirs, 
and if it paſſed in fee, then all the ſubſequent 
uſes were uſes upon a uſe, and conſequently 

| truſts 


FF 


E 

truſts not executed by the ſtatute; and if che 
eſtate given to C. F. for life, and the ſubſe- 
quent limitation to the heirs of her body, 
were both truſts, they might be conſolidated 
together, and create an equitable eſtate-tail ; 
and that in this caſe, either both the eſtates 
were executed, or neither. 


After hearing the arguments, Lord Chancellor 
King was of opinion, that by the words of 


the will the uſe was executed in the truſtees 
and their heirs during the life of C. F. and that 


ſhe had only a truſt in the ſurplus of the rents 
and profits during her life; but that by the 
ſubſequent words, viz. that the iruſtees ſhould 
ſtand ſeiſed to the uſe of the heirs of the body of 
C. F. jubje to the payment of the annuities, &c. 
the uſe was executed in the perſons intitled 
to take by virtue thereof, chargeable with the 
payment of the annuities; and therefore, 
there being only a !ru/t eſtate in the anceſtor, 
and an uſe executed in the heirs of her body, 
thoſe different intereſts could not unite, ſo as 
to create an eſtate- tail by operation of law in 
the anceſtor ; and he decreed accordingly for 
the plaintiff, 

In the caſes where the firſt uſe was limited 


away for a term of years, it was a matter of 


great doubt, whether the freehold reſulted to 
the feoffor or covenantor, or not ; and indeed, 


in the caſe of Penhay v. Hurrell, (cited in a vide p. V. 
former page) where A. ſeiſed in fee, by deed ſupra. 


D 3 and 


4 
Penhay v. 
Hurrell. 


2 Freem. 231, 
235, 258. 
2 Vera. 370. 
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and fine conveyed to the uſe of truſtees, for 
70 years, if A. ſhould ſo long live, remain- 
der to truſtees for 3000 years, and from and 
after the death of A. then to the uſe of B., 
in which caſe it was objected, that the limi. 
tation to B. muſt be void, as being a freehold 
to commence in futuro, viz. not till after the 


death of A. there being no freetold limited to 


take effect until that event: Lord Keeper, 
after much conſideration, and a caſe ſtated to 
the Judges, gave his opinion, that A. had an 
eſtate for life by implication, and ſo all the 
limitations over were good, there being a free. 
hold to ſupport them. 


It is obvious, that if this doctrine were 


eſtabliſhed throughout, there could rarely 


be ſuch a thing as a contingent remainder's 
failing for want of a ſufficient preceding 


eſtate; for in moſt limitations by way of uſe, 


if no ſufficient particular eſtate were expreſsly 
limited, ſuch a one would nevertheleſs ariſe 
by way of reſulting uſe. It was indeed agreed, 
that if the limitation had been by way of co- 
venant to ſtand ſeiſed, the covenantor would 
have had the frechold by implication, becauſe 
be had never departed with it; but the-quel- 
tion was, whether in the caſe where the con- 
veyance to uſes enured by way of tranſmuts- 
tion of poſſeſſion, as by fine or feoffment, 
Sc. the uſe ſhould reſult, and be implied out 
of the ſeiſin of the feoffees or conuſees ; and 

| upon 
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upon the ſtrength of Lord Cotes opinion, 

in the caſe of Fenwick: v. Mitford, and the 2 Rep. 91. b. 
concurrent authority of Lord Chief Juſtice Ma: ray * 
Halt's opinion, in the caſe of Pybus v. Mil- 

ford before cited, that as well in a fine or Videp. zo. 
 feoffment, as in a covenant to ſtand ſeiſed to ſufta. 

uſes, ſo much of the uſe as a man does not 

limit away remains in him, the above caſe 

was ſolemnly determined in the manner I have 

mentioned. 


I have, in a preceding page, pretty explicitly vide p. 18, 
pointed out the diſtinction between the caſe of ſupra. 
Penbay and Hurrell, and the caſes of Napper 
and Sanders before cited, and ſhewn that the 
queſtion in the former aroſe upon a ground, 
the admiſſion of which did not at all interfere 
with the reſolutions in the two latter. There- 
fore I ſhall only obſerve in this place, that 
the principle on which the limitation to B. in 
the caſe of Penbay and Hurrell, was ſup- 
ported and decreed to be valid, might be ap- 
plied to the caſe put by Hale C. J. before vide p. 3. 
cited, and I actually referred to it in the for- ſupia. 
mer edition of this Eſſay, as the principle 
upon which that caſe muſt depend. But it 
now appears to me, for the reaſons which I 
have before delivered, and ta which I here 
refer the reader, that the caſe put by C. J. 

Hale is good law, within the. reſolutions in 
the caſes of Napper and Sanders, and Lord 
D4 Der. 


2 Salk. 679. 


Adams g. 


Savage. 


And vide 
Dyer 111. 
3% afin eo 


was, whether S. was tenant in tail, or only te- 
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Derby, and depends upon the very ſame prin- 


ciples as thoſe reſolutions were grounded 
upon; and that there 1s no ſort of occaſion to 
recur to any other doctrine than what was ad- 
mitted and eſtabliſhed in thoſe caſes, to ſup- 
port and account for the caſe and diſtinction 


ſo put by Lord Hale, as I have before obſery. 


ed in its proper place. 


It was obſerved above, upon the caſe of 
Penhay and Hurrell, that if the doctrine which 
prevailed in that caſe were eſtabliſned through- 
out, there could ſcarcely be ſuch a thing as 
a contingent remainder's failing for want of a 
ſufficient preceding eſtate, becauſe ſuch a pre- 
ceding eſtate might be ſupplied by way of re- 
ſulting uſe. But the following caſe is an in- 
ſtance to which that doctrine was not allowed 
to extend, and will ſerve to point out the diſ- 
tinction between thoſe caſes where an eſtate 
for life may reſult, and thoſe wherein it may 
not.— The caſe was this: S. being ſeiſed in 
fee, conveyed to truſtees and their heirs, to 
the uſe of himfelt for 99 years, remainder to 
the uſe of the truſtees for 25 years, remainder 
ts (the uſe of) the heir malt of his pwn: body, re- 
mainder to his own right heirs. The queſtion 


nant for years? And the court held the li. 


mitation to the heirs male of the body to be 
void, becauſe there was no preceding freehold 


limited 


1 

limited to ſupport it, and it ſhould not be 
implied contrary to the intent of the convey- 
ance; and if it could be implied, it muſt be 
out of the eſtate given to the heirs of the body, 
which could not be, becauſe this was a new 
uſe; whereas a reſulting uſe is always from 
the old eſtate, and parcel of the old uſe ; and 
here the eſtate took effect by tranſmutation of 
poſſeſſion out of the ſeiſin of the truſtees ; and 
not like Fenwick and Mitford's caſe, where the 
owner covenanted to ſtand ſeiſed to the heirs 
of his body; and yet, per Powell J. even in 
that caſe, if there had been an expreſs eſtate 
limited to the covenantor, it had been other- 


Now there is this diſtinction obſervable 
between this caſe and the caſe of Penhay and 
Hurrell ; in the caſe of Penbay and Hurrell, 
though a preſent uſe was limited away for 
years, yet no uſe at all was limited to the 
grantor, and therefore nothing appeared to 
rebut the implication, that he ſhould take the 
uſe of the preſent freehold, which was not li- 
mited away; whereas in this caſe, the uſe was 
expreſsly hmired to the grantor for years; 
now if he had taken the freehold by implica- 
tion, this uſe for years would have been 
merged in it, which would be raiſing an eſtate 
by implication, to deſtroy an eſtate expreſsly 
limited in the deed ; directly contrary to the 


nature 
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nature of implication, which can only take 
effect either as the import of what is expreſſed, 
or as an inference from ſomething's not being 
expreſſed. 


2 Salk. 673, So no eſtate for life can ariſe by implica- 
wary v. tion, or by way of reſulting uſe, to a perſon 
_ who was not the owner of the eſtate granted : 
As where huſband and wife levied a fine of 

the wife's land to ,the c uſe 5 of the e the 
22 

5 „ „ir 0 7 the 23 NEST 
; iſſue; the wife died, then the iſſue died, and 
then the huſband died; and the queſtion was, 

whether the heir of the huſband or the heir of 

the wife ſhould have the lands? And the 

court held, that no eſtate for life could ariſe 

to the huſband by implication, becauſe the 

eſtate was the wife's, to which he was a ſtran- 

ger ; therefore the limitation to the heirs of the 

body of the huſband, &c. was void, for want 

Vide fave of a preceding freehold to ſupport it, and the 


caſe cited _ : T 
- os. remainder in fee void for the ſame reaſon. 


Moor 284. But where there is a limitation to the 
Fenwek v. right beirs of the grantor, it will conti- 
Wu nue in himſelf as the reverſion in fee, and 

is not a remainder, although the freehold is 

expreſsly limited from him : As where a fine 

vas levied to the uſe of the wife of conuſor for 

life, remainder to the uſe of. B. in tail, re- 

mainder to the uſe of the right heirs of conu- 

ſor, 
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for, this was adjudged a reverſion in the co- 
nuſor. 


So where A. infeoffed J. S. and F. N. in 
fee to the uſe of himſelf for 40 years, without 
impeachment of waſte during the life of A. 
and afterwards to the uſe of C. ſecond ſon of 
A. in tail- male, remainder to the «ſe of the 
right heirs of A. for ever; it was reſolved, that 
the uſe limited to the right heirs of A. was 
the old uſe ; that it was void as a RN, 
and was the reverſion in A. 


So in the caſe of Sir T. Tippen, before cited, 
though the firſt limitation ro the huſband 
was only for years, yet, if the eſtate had 
moved from him, the remainder to his right 
heirs would have been his old reverſion. 


But this difference is to be obſerved between 
a ſubſequent limitation to the beirs ſpecial and 
one to the beirs general; in caſes where the 
freehold is limited away from the anceſtor, 
(the eſtate moving from him) the limitation to 
the heirs-general, we have ſeen, is his old re- 
verſion but the limitation to his heirs ſpecial 
is in the ſame caſe a contingent remainder, as 
appears by the caic of E!ſe and Ofborzxe, above 
cited. 


It appears, that this rule of the ſubſequent 
limitation to the heirs, Sc. veſting in the an 
2 ceſtor 


Jenk. Cent, 
248. c. 18. 
Moor 718. 
Earl of Bed- 
ford's Caſe. 
Vide alſo 2 
Rep. gi b. 
Cro. Elia. 
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Vide 1P. W. 
359. Sir T. 
Tippen's 
Caſe. Vide 
p 31. ſupra. 


1 P. W. 387. 
— Of- 
borne. Vide 


p. 32. ſupra. 


Vide Gilb, 
Ten. 254+ 
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ceſtor when he takes a preceding freehold, 
prevails in the limitations upon ſurrenders of 


of - copyholds. As where a man ſurrenders to the 


Allen V. Pal- 
mer, 1 Leon. 


2 Roll. Abr. 


273. Pauſey 
Lowdall. 


uſe of himſelf for life, remainder to another in 
tail, remainder to the right heirs of the ſurren- 
deror ; there his heirs ſhall have it by deſcent, 
per Coke. And ſo where A. ſeiſed of a copyhold 
in fee, ſurrendered it to the uſe of his will, and 
afterwards deviſed it to B. for life, che remain- 
der to his heirs of his body begotten ; it way 


adjudged, that this limitation gave a fee- ſimpłe 
conditional to B. 


There is a caſe noticed by Athyns, w 
upon a ſurrender of a copyhold to the 1 
band for life, then of the wife for life, and 
of the heirs of the bodies of the huſband and 
wife, remainder in fee to the uſe of the 
furvivor, it is ſaid, the limitation did not veſt 
an abſolute eſtate-tail in the wife who ſurvived, 
but only gave her an eſtate-rail after poſſubibity 
of iſſue extin7, and that the eſtate tail veſted in 
the perſon who was heir of the bodies of both 
huſband and wife; the reaſons for this opi- 
nion are not mentioned, nor indeed is it ſtated 
that it was the reſolution of the court ; nor 
does it appear whether that point entered the 
queſtion then before the court; and I muſt 
confeſs, I think it is no eaſy matter to ac- 
count for ſuch an opinion, or even reconcile 
it to itſelf in all its points. The limitation 
o the heirs of the bodies of the barox and 
feme, 


18 as 


executed in the baron and feme jointly as 
an eſtate-tail in poſſeſſion, or have veſted 
in them jointly as a remainder, or have 
been a contingent limitation to the heir of 
both their bodies; in the firſt caſe, the eſtate- 
tail in poſſeſſion would have ſurvived to the 
wife on her huſband's death; in the ſecond, 
the joint remainder in tail ſurviving to her, 
would have merged her eſtate for life, and 
ſhe would thereby have become tenant in tail 
in poſſeſſion; and in neither of theſe two 
caſes, could ſhe be tenant in tail after poſſibi- 
lity of iſſue extinR, ſo long as any iſſue of her 
body by her deceaſed huſband was living; 


for neither huſband nor wite tenants in ſpecial 


tail, are tenants in tail after poſſibility of iſſue 


extinF, till the death of the other of them, and 


failure of iſſue of their two bodies, (vid. 1 Inf. 
27. b.) and if there were any ſuch iſſue then 
living, it could not veſt in ſuch iſſue till her 
death. In the third caſe, ſhe could take no 


eſtate-tail at all, and conſequently could not 
be tenant in tail after poſſibility of iſſue extin7 ; 
therefore the only caſes in which ſhe could be 
tenant in tail after poſſibility of iſſue extinf, were 


thoſe two, in which it was impoſſible there 


ſhould be any ſuch perſon at all, as the heir 
of both their bodies. Its being a ſurrender of . 
a copyhold, made no difference in the con- 
Rrudtion ; as it was agreed in the ſame caſe. 

1 - . 


feme, muſt, as I take it, either have been 


 - 
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that ſurrenders of copyholds ſhould be con- 


ſtrued as other conveyances at common law. 


The reſolution in this caſe, upon common 
law principles, I apprehend, muſt have been 
thus: the huſband, and wife taking diſtinct and 
ſucceſſive eſtates for life, the joint limitation to 
the heirs of their bodies was not executed in 
them, but veſted in them jointly, as a re- 
mainder in tail, this remainder ſurvived to 
the wife upon the deceaſe of her huſband, 
and merging her eſtate for life, made her te- 
nant in tail in poſſeſſion ; but having had no 
iſſue by her deceaſed huſband, or ſuch iſſue 
being extinct at the time of this reſolution, 
ſhe thereby became only tenant in tail after 
peſſibility of iſſue extinF. 


But where an eſtate for life is limited eithef 
to the father or mother only, and the ſubſe: 
quent limitation is to the heirs of both their 
bodies, the conſtruction is the ſame in regard 
to copyholds, as we have before ſhewn it to be 
in the caſe of freeholds, viz. the ſubſequent 
limitation does not veſt in the anceſtor taking 
the eſtate for life, but is a contingent remain- 
der to the heirs of the bodies of both father 
and mother. 


As where A. ſciſed of copyhold-lands in fes 
ſurrendered them to the uſe of D. and of the 
wife of A. for their lives, and afterwards to 

the 


1971 
the uſe of the heirs of the bodies of A. and bis 
wife; upon a queſtion in ejectment, whether 
this ſubſequent limitation to-the heirs of the 
body of A. and his wife veſted an eſtate- tail in 
the wife of A. it was held that it did not, but 


was a contingent remainder to the heirs of 
both their bodies. 


So again in a very late caſe reported by: 3 Will. L125, — 
Serjeant Wilſon, where J. S. being ſeiſed in fee 44-Fro 75 
of copy hold · lands according to che cuſtom of © horney 
the manor, ſurrendered the ſame to tbe uſe of M. 
his then intended wife, and the heirs of their two 
bodies lawfully to be begotten, and for default 
of ſuch iſſue, to the uſe of the right heirs of the 
ſaid J. S. The marriage took effect, and 
afterwards M. was admitted tenant to the 
lands according to the ſurrender. Upon a 
trial in ejectment at the aſſizes, the queſtion 
was, What eſtate the wife took under the ſur- 
render ? It was contended for the plaintiff in 
the cauſe, that this was an eſtate in ſpecial- 
| tail executed in M. the wife; on the defen- 
| dant's fide it was inſiſted, that M. only took 
an eſtare for life, with contingent remainder 
to the heirs of the bodies of the huſband and 
wife; and upon a caſe ſtated for the opinion 
of the court of Common Pleas, that court, 
after hearing two arguments, and taking time 
to conſider, determined in favour of the de- 
fendant. | 


a WU tw OO 


Bur 


Vide p. 42. 
ſupra. 


Allen v. Pal- 
mer, 1 Leon. 
101. c. 132 


. 

But here, it is to be obſerved, a diſtinction 
was taken by Cote, between a limitation upon 
a ſurrender by a copyholder in fee to his own 
heirs-general, where he takes a preceding eſtate 
of freehold- himſelf, and the like limitation 
where he takes no preceding freehold eſtate; 
a diſtinction which certainly has no place in 
reſpect to freeholds. In frecholds, we have 
ſeen, where the eſtate moves from the grantor, 
the ultimate limitation ro his heirs-general, 
though the anceſtor takes no preceding free- 
hold, will be a reverſion in him, and part of 
the old eſtate, and the heir will take it by 
deſcent; bur in reſpect to copyholds, Coke 
held it to be otherwiſe. As where a copy- 
holder ſurrendered his lands to the uſe of a 
ſtranger for life, remainder to the uſe of the 
right heirs of the copyholder, who afterwards 
ſurrendered his (ſuppoſed) reverſion to the 
uſe of a ſtranger in fee, and died, and the 
tenant for life died, and the right heir of the 
copyholder entered. Per Coke— Nothing re- 
mainded in the copyholder upon his firſt ſur. 
render; but the fee was reſerved to his right 
heirs ; for, ſaid Coke, if he had not made any 
ſecond ſurrender, his heirs would be in, not by 
deſcent, but by purchaſe; and, he ſaid, the 
common difference was, that where the ſurren- 
der was to the uſe of himſelf for life, and after- 
wards to another in tail, the remainder to the 


right heirs of the ſurrenderor, there the hein 
ſhould 
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ould have it by deſcent, but otherwiſe where Vide Cub. 


the ſurrenderor had not an eſtate for life or in 


tail limited to him, for then his heir ſhould - 


enter as a purchaſer, as if ſuch uſe had been 
limited to the right heirs of a ſtranger, _ 


Ten. 256. 


The only ground upon which I can account 


for Cotes opinion, that the heir ſhould take 
by purchaſe and not by deſcent, in the caſe 


where copyhold lands are limited back to the 


heirs of the ſurrenderor, he raking no pre- 
ceding eſtate of freehold, is, the ſuppoſition 
that an intire new eſtate is created and derived 


under the uſes of the ſurrender, throughout the 


whole of them, and that no eſtate taken un- 
der thoſe uſes 1s any part of the old eſtate ; 
and, indeed, if we hold that the uſes of a 
ſurrender mult derive their effect from an 
admittance, (for till then it ſeems agreed that 
the old eſtate remains in the ſurrenderor) which 
admittanee is in fact a new copy or grant from 
the lord, it ſeems to follow, that the eſtates 
derived under, and held by ſuch new copy or 
grant, are, ſtrictly ſpeaking, new eſtates. 


But this old notion, that the eſtates derived 
under the uſes of a ſurrender, are entirely and 
throughout new eſtates, even where the fee is 
Nr back to the ſurrenderor, ſeems to be 
exploded. by a very late deciſion in the Com- 
mon Pleas; where S. being ſeiſed in fee as a 
copy holder, ſurrendered the lands to the uſe 
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Cunningham, 
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of T. and E. his wife, during their lives, and 
the life of the longer liver of them, and after. 
wards to the uſe of the right heirs and aſſigns 
of the ſaid 7. for ever. At the fame court 
7. and E. were admitted to hold to them and 
the heirs of the ſaid T. according to the ſur- 
render, and then at the ſame court 7. ſurren- 
dered the lands to the uſe of his will; E. 
died, leaving her huſband T. and iſſue by 
him, two fons, A. and B.; afterwards T. upon 
an intended marriage with S. ſurrendered the 
ſame lands into the hands of the lord, to the 
intent that the lord ſhould regrant the ſame 
to and for the ſeveral eſtates, uſes, &c. fol- 
lowing, ⁊ 1g. to the uſe of T. and his heirs till 
the marriage; and after the ſolemnization 
thereof, to the uſe of T. and S. his wife during 
their natural lives, and the life of the longer 
liver of them, and after the deceaſe of the 
longer liver of them, to the heirs of their two 
bodies lawfully to be begotten, and for want 
of ſuch iſſue, to the right beirs of the ſaid T. 
| for ever, and to or for no other uſe or uſes, 
eſtate or eſtates, intents or purpoſes whatſo- 
ever. The marriage between T. and S. ſoon 
after took effect, but no admittance was ever 
had under the laſt ſurrender during their joint 
lives. 


After the marriage T. made his will, by 
which he deviſed the Lands to S. his wife for 
lite, 


1 * 

life, and aftet her deceaſe to B. his youngeſt 
ſon and M. his wife, for their lives and 
the life of the longeſt liver of them; 
afterwards T. died, leaving S. his widow 
without any iſſue by her; S. was afterwards 
admitted to the lands by virtue of the 
laſt ſurrender, to hold to her and her aſſigns 
according to the ſaid ſurrender; and ſome 
time after A. the eldeſt ſon, and heir at law 
of the ſaid teſtator, was admitted to the rever- 
ſion in fee expectant on the deceaſe of the ſaid 
S.; afterwards, upon the death of S., B. the 
youngeſt ſon of the ſaid teſtator being then 
dead, his widow M. was admitted for her life 
under the teſtator's will, and the firſt ſurren- 
der to the uſe thereof, and brought ejectment 
for the lands againſt the defendant, who claim- 
ed under A. the teſtator's heir at law. Upon 
the trial at the aſſizes, a verdi& was found for 
the plaintiff, ſubject to the opinion of the 
court of C. P. 


It was contended for the plaintiff, that the 
uſes of the laſt ſurrender created new eſtates 
ſo far only as they differed from the eſtate 
which was in the ſurrenderor at the time of 
that ſurrender; that no alteration of the old 
eſtate was effected by that ſurrender, further 
than to ſupply the eſtates limited by that ſur- 
render to T. and his wife S. and the heirs of 
their two bodies; that the ultimate limitation 

E 2 to 
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to the heirs of the ſurrenderor was part of his 
old eſtate, which he had in him at the time 
of the firſt ſurrender to the uſe of his will, 
and as ſuch, it continued ſubject to be diſ- 
poſed of by his will under that ſurrender : 
That T. dying without iſſue by S. the 
deviſe to his youngeſt ſon B. and his wife 
M after the deceaſe ot S. the teſtator's widow, 
was a diſpoſition out of that reverſion in fee, 
which was part of his old eſtate paſſed by the 
ſaid ſurrender to the uſe of his will ; and there- 
fore M. the widow of B. was intitled under 
the ſaid will, and ſurrender ſo made to the uſe 
of it. 


On the other hand it was contended, that 
the eſtates derived under the new ſurrender 
upon the ſecond marriage were new eſtates 
throughout, and among the reſt, the limitation 
to the heirs of T. was a new eſtate in remain- 
der in fee acquired to him, and was no part of 
the eſtate which he had before ſurrendered 
to the uſe of his will, and conſequently could 
not be affected by that ſurrender; and there- 
fore T. not having ſurrendered this new eſtate 
to the uſe of his will, was not enabled to 
deviſe it from his heir at law. That though 
T. was never admitted under the laſt ſurren- 
der, yet the admittance of his widow after 
his deceaſe under that ſurrender being the ad- 
mittance of thoſe inticled in remainder under 


the ſame ſurrender (namely, the right heirs 
of 


EF a 1 


of the teſtator), the heir by that admittance 
came in of the new remainder in fee limited 
to his father by the uſes of the ſurrender to 
which that admittance related ; that although 
the old eſtate remained in the ſurrenderor till 
the admittance under the new ſurrender, yet 
after the admittance of the widow, the old 
eſtate had no longer any exiſtence at all, that 
admittance having completely paſſed the lands 
to the uſes of the laſt ſurrender under which 
A. the eldeſt fon was intitled to the land as 
heir at law to his father, 


But it was the unanimous opinion of the 
court, that the limitation to the right heirs of 
T. in the laſt ſurrender was part of his old 
eſtate, and as ſuch, that he was well enabled 
to deviſe it by the former ſurrender to the uſe 
of his will; and the court accordingly gave 
judgment for the plaintiff, 


It is obvious, that in the above caſe the will 
being ſubſequent to the ſurrender made upon 
the marriage, the queſtion did not properly 
turn upon the doctrine of revocation of wills; 
but the doubt was as to the effect of the pre- 
ceding ſurrender by 7. to the uſe of his will, 
in regard to its enabling him to deviſe the re- 
mainder in fee limited ro him by the ſubſe- 
quent ſurrender made upon his marriage; 
and depended on the queſtion, whether that 
E 3 limi- 
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limitation to his right heirs was a new eſtate, 
or part of his old eſtate unaffected by that ſur. 
render? Had it been a new eſtate, it ſeems it 
could not have paſſed by his will, for want of 
being ſurrendered to the uſe of his will; but 
as it was held to be part of the old eſtate, 
which was in him when he made the ſurren- 
der to the uſe of his will, he was enabled to 
deviſe it by virtue of that ſurrender. As to 
there having been no admittance in his life- 
time under the laſt ſurrender, that circum- 
ſtance ſeems to have made no alteration art all 
in the caſe, becauſe the admittance of his wi- 
dow after his deceaſe was an admittance to all 
in remainder under the ſame ſurrender, ac- 
cording to the well known doctrine in ſuch 
caſes ; and conſequently they could have come 
in by relation under that ſurrender, as if the 
admittance had immediately followed the ſur- 
render; and accordingly it was obſerved by 
J. Blackifton, that the caſe would have been 
all one, even if upon the laſt ſurrender made 
by T. he had been admitted under it, 


I thought it incumbent on me to preſent 
the reader with this late deciſion, in order ta 
prevent his falling into an error in regard to 
the law upon this point, from too much at- 
tention to what ſeems to have been the old opt- 
nion, that all the eſtates derived under the 
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uſes of a ſurrender of copyholds were new 
eſtates throughout, as being created by, and 
held under a new copy or grant, 


Here, however, we are to obſerve, that if 
there be a limitation to a man's heirs in any 
deed, and afterwards he, by other means, 
becomes ſeiſed of the freehold, in this cafe 
the two eſtates will not become united in him, 
but the limitation to his heirs will fill con- 
tinue what it originally was, a contingent re- 
mainder; as where A. was tenant for life of 
B. remainder to the right heirs of B., H. after- 
wards granted his eſtate to B. ſo that he be- 
came tenant for his own life, remainder to 
his right heirs; yet this remainder continued 
a contingent remainder. 


And ſo if there be tenant for life, and after- | 


wards the reverſion by ſome other convey- 
ance be limited to his heirs, Sc. it has been 
held, that ſuch limitation will not be exe- 
cuted in him. There was, indeed, a caſe 
in Chancery, where 4. upon the mar- 
riage of B. his ſon with C. ſettled lands upon 
B. for life, remainder to C. his wite for lite, 
remainder to the heirs of their two bodies, 
remainder to B. in fee. B. and his wife by 
deed and fine mortgaged in fee, and ſubject 
to the mortgage the lands were ſettled to B. 
for life, and after B. and C.'s death, to the 
heirs of the body of C. by B. remainder to the 
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1 
right heirs of B. After B.'s death, C. ſuffer- 
ed a common recovery; one queſtion was, if 
the eſtate to C. for life by the firſt ſettlement, 
and the limitation to the heirs of her body by 
the ſecond, did conſolidate? Lord Keeper 
Wright doubted whether they did not conſoli- 
date; and ſaid, the authorities were only in 
the affirmative, that if by the ſame deed they 
ſhould conſolidate ; not negatively, that if by 
different deeds they ſhould not ; and cited the 
caſe of Pybus and Mitford, where no expreſs 
eſtate for life was limited, but aroſe by impli- 
cation; and there it was held, that the eſtates 
were conſolidated. However, the court took 
time to conſider. And, indeed, Lord Keeper 
Wright, when he ſaid the authorities were only 
in the affirmative, Ec. appears not to have 
been apprized of the caſe, 29 Ed. 3. cited by 
Holt in the caſe of Mcor and Parker, (nor indeed 
of Hals own opinion in the caſe of Meor and 
Parker) which are direct authorities, that when 
the freehold in the anceſtor, and the limita- 
tion to the heirs, &c. are by different convey- 
ances, they will not conſolidate. And as to 
the caſe of Pybus and M::ford, though the 
freehold there aroſe by implication, yet that 
implication was the effect of the ſame deed 
which contained the limitation to the heirs of 
the body, and conſequently both eſtates were 
in that caſe created by, and aroſe from the 
4 | ſame 
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ſame deed; ſo that it ſeems Lord Keeper 
Wright had not ſufficiently weighed the ground I WI 
on which his doubt was conceived, and there- N. 
fore took further time to conſider of it: 
what was the reſult of his further conſideration N | 
we are not (to my knowledge) informed. B a 

The general rule above laid down, reſpectingꝰ 
a ſubſequent limitation to the heirs, Fc. after 
an eſtate of freehold given to the anceſtor ind a 
the ſame conveyance, holds in the caſe of INN 
will as well as of a conveyance at common N 
law, wherever the limitation in queſtion gives; d \ 
a legal and not a truſt-eſtate. This I ſhall N d 

* 


endeayour to prove in the next following $., 
pages. * 
| J 

2] 


x 
The rule is ſuppoſed to have been originally ; 1 { od 
introduced to prevent frauds upon the tenure: * \ Bn 
if ſuch a limitation had been conſtrued a con- y N N N 
tingent remainder, the anceſtor might, in? 
many caſes, have deſtroyed it for his own N 
benefit, if occaſion had called for it; if not, I 
he might have let it remain to his heir in as 1 .; 
beneficial a manner as if it had deſcended to l a 
him, at che ſame time that the lord would have d \ © 
been deprived of thoſe fruits of the tenure N 
which would have accrued to him upon a de- N 


ſcent. So that under ſuch a conſtruction, the 1 ö 
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anceſtor would have had all the power over 
the eſtate which he would have had over a 
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veſted inheritance; and if he were not inclined 
to uſe that power, his heir would have taken 
the eſtate as fully as by deſcent, without the 
feudal burdens to which he would have been 
liable, in conſequence of a deſcent. So ad. 
vantageous a conſtruction would doubtleſs 
have made limitations of that nature very 


frequent, to the great prejudice of the lord of 
whom the lands were holden. 


In thoſe caſes, indeed, where the limita- 
tion to the heirs, &c. was not immediate 
upon the limitation of the freehold to the an- 
ceſtor, or where the anceſtor himſelf would 
not be intitled to the inheritance upon the de- 
ſtruction of the remainder to his heirs, Sc. 
there it could not be to the anceſtor's intereſt, 
to deſtroy the remainder to his heirs, though 
it had been conſtrued contingent, but never- 
theleſs, the heirs would have eſcaped the ſame 
duties to the lord, and the lord of courſe have 
been the ſame loſer in theſe as in the other 
caſes. Therefore, though there could be no 
ground to apprehend the great frequency of 
limitations of the latter ſort, becauſe of the li- 
mited intereſt the anceſtor could have in them; 
yet, as they would have proved equally preju- 
dicial to the lord whenever they ſhuuld occur, 
as thoſe other wherein the anceſtor had a 
greater intereſt, the ſame reaſons prevailed to 
extend the rule to all of them, 

Upon 


1 


Upon theſe grounds, it ſeems, that the 
general rule I have been treating of is found 
to extend to the caſes I have enume- 
rated. The miſchief to be obviated was the 
ſame, whether the limitation was created by 
deed or deviſe; it naturally follows, that 
the ſame rule ſhould take place in both caſes. 
The reaſon upon which this rule of law firſt 
took its riſe, ceaſed, it is true, with thoſe 
fruits of tenure which it was calculated to pre- 
ſerve ; ſo has the reaſon upon which the right 
of primogeniture was firſt eſtabliſhed in this 
kingdom, long ſince ceaſed ; nay, the ori- 
ginal reaſon of moſt of our laws of pro- 
perty (to ſay nothing of our other laws) exiſt- 
ed no longer than the old feudal tenures pre- 
vailed; yet, I preſume, the right of primage- 
niture is {till conſidered as part of the laws of 
deſcent of lands in this kingdom. Nor can 
any authority prevail upon me to believe that 
the tat. 12 Charles 2. c. 24. virtually annihi- 
lated almoſt the whole body of our Exgliſb 
laws, only by converting other tenures into 
common ſocage tenures. We have many laws, 
the origin of which cannot at this diſtant pe- 
riod be traced at all; yet, juſtly ſhould we 
laugh at the man who ſhould urge that as an 
argument againſt the preſent validity of ſuch 
laws: and ſurely a law for which no reaſon 
at all now appears, has no more original 


ground in the preſent ſtate of things, than a 
law, 


[ 62 ] 
law, whoſe origin may be traced up to a cir- 
cumſtance which does not now exiſt z what rea- 
ſon then can be aſſigned why the one ſhould 
be leſs ſacred than the other ? 


It is true, where thoſe things which are the 
objects of a law ceaſe to exiſt, there the lay 
itſelf mult of neceſſity ceaſe for want of ſub- 
ject- matter to relate to or have any effect 
upon; but it by no means follows, that where 
the ſame objects of a law ſtill continue, that 
there the law ſhould ceaſe, only becauſe the 
very ſtate of things which was the firſt occa- 
fion of that law no longer exiſts, 


The conſtant neceſſity for laws of ſome fort 
or other muſt be admitted, and it 1s evident 
that ſome accident, circumſtance, or ſtate of 
things, muſt be the firſt motive to every law: 
now although, after the eſtabliſhment of a 
law, that very accident, circumſtance, or ſtate 
of things, which firſt introduced ſuch law, 
may happen to ceaſe, yet, whilſt the ſame ſub- 
ject of that law continues, there muſt be ſtill 
the ſame neceſſity for ſome law or other with 
reſpect to that ſubject; but if the old law is 
to ceaſe with the circumſtance or ſtate of 
things which gave it birth, ir follows, that 
the ſubject of ſuch expired law muſt remain at 
large, unregulated by any law, and ſubject 
enly to the arbitrary direction of ignorance, 


partiality, 


& 
Bus 
partiality, or caprice, until legiſlature ſhall 
interfere and make a new law ; this would be 
opening a door perpetually to all that uncer- 
tainty, confuſion, and inconvenience, which 
laws were intended to obviate and prevent. — 
| therefore conceive myſelf juſtified in conclu- 
ding, that every law once eſtabliſhed conti- 
nues to be a law whilſt the ſubject of it exiſts, 
until altered by ſome ſolemn act of legiſlation. 


Now, with reſpect to the rule of law, where- 
by the limitation to the heirs, &c. is executed 
in the anceſtor, though we admit the reaſon 
upon which it firſt took place no longer to 
exiſt, yet the ſubject of the law till remains, 
there are ſtill the ſame limitations of eſtates 
for the rule to operate upon, and the law 
having been once fo eſtabliſhed, (no matter 
upon what ground) the courts of law, who 
conſidered themſelves as entruſted with the 
power, not of abrogating, altering or enact- 
ing, but only of expounding and pronouncing 
eftabliſhed laws, have, through a long ſucceſ- 
ſion of determinations on this point, ground- 
ed their judgments entirely upon that rule, as 
will appear, when J come to conſider the ſe- 
veral cafes reſpecting it. 


The court of Chancery indeed does not con- 
lider itſelf tied up to an implicit obſervance 
of the ſame rule, in reſpe& to thoſe limi- 

tations 


1 Eq. Abr. 
387 Trevor 
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tations which are the immediate objects of 
that court's juriſdiction; I mean, limitation 
which do not immediately veſt the legal eſtate. 
In the decreeing the execution of marriage. 
articles, and in the conſtruction of truſt. 
eſtates, that court regards the end and confi 
deration of the ſettlement, and the intent of 
the truſts, rather than the legal operation of 
the words in which the articles or the truſts 
are expreſſed. 


Thus, in the caſe of articles before mar- 
riage for making a ſettlement, if there be x 
limitation to one of the parties for life, with a 
remainder to the heirs of the body of the 
ſame party, the latter words are conſidered as 
words of purchaſe, and not of limitation, and 
the furure ſettlement or conveyance in purſu- 
ance of ſuch articles, will be decreed to be 
made agreeable to ſuch conſtruction. 


* 


As where A. in conſideration of an intended 


marriage, entered into articles, by which he co- 


venanted with truſtees to ſettle an eſtate to the 
uſe of himſelſ for life, without impeachment 
of waſte, remainder to his intended wife for 
life, remainder to the uſe of the heirs-male of 
his body upon the body of his intended wife to 
be begotten, and the heirs-males of ſuch heus 
males iſſuing, remainder to the right heirs d 
tne ſaid A. for ever; and covenanted, that 
in n caſe the ſaid limitations were not thereafter 


well 
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well raiſed according to the intent of the ſaid 
articles, that he and his heirs would ſtand 
ſeiſed of the premiſſes until a further aſſurance 
thereof ſhould be made to ſuch uſes, intents 
and purpoſes, as in the articles were before 
expreſſed and declared. The marriage took 
effect, and A. had iſſue four ſons and two 
daughters. The articles were laid by unno- 
ticed for ſeveral years, and A. levied a fine of 
the lands (ſuppoſing himſelf to be tenant in 
tail under the articles ); and afterwards, both 
the truſtees being dead without requeſting a 
ſettlement, A.'s eldeſt fon having married 
againſt his father's conſent, and by ſeveral 
other acts of weakneſs and diſobedience much 
offended him, A. by deed reciting the ſaid 
articles, and the weakneſs and diſobedience of 
his eldeit ſon, declared, that the ſaid fine, fo 
levied by him, ſhould enure to the uſe of him- 
ſelf for life, without impeachment of waſte, 
remainder to his wife for life, remainder to his 
ſecond ſon in tail-male, with hke remainders 
to his two younger ſons, with remainder to his 
own right heirs; and after making a like 
ſettlement of other lands, A. died inteſtate, 
leaving agreat perſonal eſtate, and leaving a real 
eſtate in Ireland, and new-purchaſed lands in 
England, together of the value of 1000 J. per 
annum and upwards. Upon his death, the eſtate 
in Ireland and the new-purchaſed lands de- 

I ſcended 
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ſcended to his eldeſt ſon, who alſo became in- 
titled to his ſhare (upwards of 9000 7.) of the 
perſonal eſtate, The ſecond ſon entered upon 
the ſettled eſtates, and the eldeſt fon having 
got poſſeſſion of the articles, which it appear. 
ed had been thrown by ſeveral years as uſeleſs, 
brought his bill for a ſpecific performance 
thereof. 


It was inſiſted for the defendant, that 
though by the firſt part of the articles they 
ſeemed to be executory, yet by the covenant 
to ſtand ſeiſed in the laſt part of them, they 
were actually and immediately executed; that 
he thereby covenanted to ſtand ſeiſed to the 
before- mentioned uſes, till a ſettlement was 
made accordingly; that no ſettlement having 
been made, the uſes continued to be executed 
by virtue of that covenant; that by these 
uſes he was plainly tenant in tail, and by the 
fine had bound his iſſue, and made himſelf 
maſter of the eſtate, and might diſpoſe of it as 
he thought fir. But Lord Chancellor ſaid, 
that upon articles the caſe was ſtronger than 
on a will : that articles were only minutes or 
heads of the agreement of the parties, and 
ought to be ſo modelled when they come to 
be carried into execution as to make them 
effectual; that the intention was to give 4. 
only an eſtate for life; that if it had been 
otherwiſe, the ſettlement would have been 

vain 
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vain and ineffectual, and it would have been 
in As power, as ſoon as the articles were 
made, to have deſtroyed them; that the cove- 
nant to ſtand ſciſed was, until ſuch time as the 
ſaid uſes were well raiſed, according to the 
true intent and meaning of the articles; that 
if a ſettlement had been made defective in 
any particular, it would not have been final 
or concluſive; that a ſecond ſettlement muſt 
have been made till the uſes were well and 
truly raiſed, and that this covenant for ever ſub · 
ſiſted till ſuch ſettlement ſhould be made; that 
he hoped never to ſee the time when the court 
would ſo far have power as to judge what be- 
haviour of a ſon ſhould amount to a forfeiture 
of his eſtate; and therefore thought, if a ſet- 
tlement had been made, no miſbehaviour of 
the ſon could amount to a forfeiture of it; 
that this eſtate being ſpecifically agreed to be 
ſettled, it was a truſt for the eldeſt ſon, which 
paſſed with the lands into whoſe hands ſoever 
they came, and could not be defeated by any 
aft of the father or the truſtees ; and there- 
fore he decreed a conveyance to the plaintiff, 
and the heirs-male of his body, and. an ac- 
count of the profits from his father's death, 
and the deeds and writings to be delivered up. 
This decree was afterwards affirmed in the 
Houſe of Lords. 


F So 


1 Eq. Abr. 


392. 
Jones v. 


Laughton. 


And vide 
1 Eq. Abr. 


Rep. 114. 
Nandick v. 
Wilkes. 


2 P. W. 249. 
Welt v Erriſ- 


ſey. 


S800 where articles were entered into, 
"whereby it was agreed that the wife's portion 


which ſhould be ſettled on the huſband and 
wife for their lives, and the life of the ſuryi. 
vor, and after to the beirs of the body of the 
*evife by the huſband to be begotten ; yet the 
ſettlement was decreed to be made to the firf 
va ION and other ſons ſucceſſively in tail, fo that the 
and Gilb. Eq. huſband and wife might not have power w 


where there were both articles and a ſettlement 
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ſhould be laid our in the purchaſing of lands, 


bar the iſſue. 


The above cited caſes are inſtances wherein 
there were articles only and no ſettlement, and 
the court was applied to to carry the article 
into execution. But there are alſo inſtances 


in purſuance thereof made previous to mii 
riage, and the ſettlement, by purſuing tbe 
very terms of the articles themſelves, in u. 
gard to the limitation to the anceſtor for life, 
with a ſubſequent limitation to the heirs d 
his body, Sc. has given him an eſtate- tal; 
in which caſes the court, upon an application 
for that purpoſe, has interfered to rectify ſuch 
ſettlement, by making the huſband only te 
nant for life, with contingent remainders u 
the iſſue, c. in ſtrict ſettlement. 


As where articles were entered into for {t 


* lands to the uſe of B. the huſband fo 
I life 
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life, without waſte, remainder to M. the wife 
for life, remainder to the heirs-male of the body 
of B. by M. remainder to the heirs of the body 
of B. by any other wife, remainder to the heirs- 
female of the body of B. by the ſaid M. with 
leaſing and jointuring powers to B. After- 
wards, and before the marriage, a ſettlement 
was made, and mentioned to be in purſuance 
and performance of the articles, and the lands 
were thereby limited to B. for life without 
waſte, remainder to the firſt, &c. ſon and 
ſons of the marriage ſucceſſively in tail-male, 
remainder to the firſt, Sc. fon and ſons of B. 
by any other wife in tail-male ſucceſſively, 
remainder to tbe beirs of the body of the ſaid B. 
by the ſaid M. remainder over. They had 
iſſue only one daughter, who died, leaving 
two daughters. B. having an eſtate- tail un- 
der the limitation to the heirs of the body, &c. 
ſuffered a recovery, ſold part of the lands, 
deviſed the reſidue, and died. The grand- 
daughters brought their bill in the Exchequer 
againſt the executors of B. to rectify the miſ- 
take in the ſettlement, in limiting an eſtate- 
tail to B. inſtead of limiting it in ſtrict ſet- 


tlement, as by the articles it ought to have 


been. The articles were made in December, 
the ſettlement in March 1685; the ſale of the 
lands in 1698, and the will in 1722 : the de- 
fendant pleaded the ſettlement, the recovery, 


the will, and the Jong enjoyment ; but the 


F 2 plea 
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plea was over-ruled by Lord Ch. B. Gilbert 
and the other Barons ; and after hearing the 
cauſe, Lord Ch. B. Pengelly and the other Ba- 
rons diſmiſſed the bill without coſts, it ap. 
pearing to them dangerous to ſet aſide a 


ſettlement which ſeemed to have been ſolemnly - 


and deliberately made. Bur on an appeal to the 
Lords, this diſmiſſion was reverſed, and the 
lands not ſold were decreed to be conveyed to 
the grandaugbiers and the beirs-female of their 
bodies, as tenants in common, with croſs re- 
mainders to them in tail-female ; and the de- 
viſee to account for the profits, and the exe- 
cutor to account for the purchaſe-money re- 
ceived by B. for the lands by him ſold, and 


to pay intereſt for the ſame; the writings to 


be brought into the court of Exchequer, and 
poſſeſſion to be delivered to the appellants 
and the principal monies ariſing by the ſaid 
ſale to be laid out in lands to be ſettled to 
the ſame uſes as the lands unſold were decreed 
to be conveyed to. | 


The principal grounds of this appeal were, 
That the expreſs eſtate for life, without waſte, 
with power of leaſing given to B. in the arti- 
cles, was plain evidence that a ſtrict ſettlement 
was intended, and that he ſhould have no 
power to bar his ſons or daughters—That 
the ſettlement took notice of the articles, 
and was expreſs] y ſaid to be made in purſuance 

and 


R 
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and performance thereof ; which demonſtrated 
that the parties did not deſign to depart from 
the articles, nor had come to any new agree- 

ment for that purpoſe That there ſeemed to 
be as much reaſon, that the expreſſion of beirs- 
female of the body, contradiſtinguiſhed from 
ſors, ſhould, in marriage-articles, have the 
fame conſtruction in favour of daughters, as 
the expreſſion of beirs-male had in favour of 
ſons, both beingequally under the contemplation 
of the parties; and eſpecially, ſince in this 
cafe there was no other proviſion for daughters 
beſides the limitation intended them by the 
articles, and according to the common courſe, 
where a proviſion is made for daughters by a 
term of years, it is always fo limited as to be 
out of the father's power to bar it. 


In a ſubſequent caſe, indeed, where mar- 
riage-articles were entred into for ſettling lands 


to the uſe of the huſband D. for life without 


waſte, remainder to truſtees and their heirs 
during his life, to ſupport contingent re- 
mainders, remainder in part to the wife E. 
for her jointure, remainder as to the whole to 
firſt, &c. ſon and ſons of the marriage in tail- 
male ſucceſſively, remainder to the beirs-male 
of the body of the huſband, (i. e. by any wife) 
remainder to the beirs-male of his body by bis 
ſaid wife E. remainder to his own right heirs, 
with a clauſe impowering huſband and wife 

F 3 to 
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to make leaſes, and alſo a clauſe that if he 
ſhould die without iTue-male by his ſaid wife, 
if there ſhould be one daughter, ſhe ſhould. 
have 3000/7. and if there were more daughters 
than one, they ſhould have 4000/. among them; 
which portions were to be ſecured on ſome 
part of the eſtate. It happened there was 
iſſue of the marriage only one daughter. D. 
ſurvived his wife, and ſuffered a common 
recovery of the lands, and made another ſet- 
tlement of them in conſideration of, and pre- 
vious to, his ſecond marriage, ſubject as to 
part to a truſt for raiſing 3000 J. for 'his 
daughter by his firſt wife, in ſatisfaction of 
the portion ſhe was intitled to under the firſt 
articles, and maintenance for her in the mean 
time. | 


The queſtion was, (here being notice of the 
firſt articles) whether the limitation in the firft 
articles to the heirs of the body of D. by E. bi 
«wife, ſhould not be taken as if it had been to 
the daughters of D. by his firſt wife? for 

then they could not be barred; by the reco- 


very. 


It was inſiſted, that here the limitation to 
the heirs of the body of D. by E. his firſt wife 
muſt be the. ſame as if it had been to the 
daughters; for it could not be intended in 

favour 
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four cf the ſons of that marriage, there be- 
ing an expreſs limitation before to them; and 
though in the caſe of a ſettlement there being 
a precedent eſtate for life to D. it would have 
een an eſtate. tail in him barable by the com- 
men recovery, yet it was otherwiſe where it 
reſted upon articles; and the caſe of V v. 
Erriſſey was cited. 


On the other ſide it was ſaid, and reſolved, 
that the 3000. ſecured by the ſettlement. on 
the ſecond marriage, was an actual ſatisfaction 
of all demands under the articles; and that tho 
a limitation by articles to the heirs-male of 
the marriage, after an expreſs eſtate for life 
to the father, ſhould be taken to mean a re- 
mainder to the firſt, Sc. ſon, it does not fol- 
low that a limitation to the heirs of the body 
muſt be equivalent to a remainder limited to 
daughters; eſpecially in this caſe, where they 
were poſtponed to the limitation to the heirs- 


where there was an expreſs pecuniary provi- 
fon made for the daughters by the firſt wife, 
which was all they were to depend upon. 


And the following diverſities were taken 
by the court, between this laſt caſe and the 
caſe of Wel and Erriſſey; in the caſe of Weſt 
and Erriſjey, no portions were provided for 
F 4 f the 
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the daughters of the firſt marriage ; in the 
laſt cafe, portions in all events were ſecured 
to ſuch daughters. In the caſe of Weſt v. 
Erriſſey, after the limitation in the articles to 
the bcirs-male of the body of the huſband and 
wife, and the remainder to the beirs-male 
of the body of the huſband by any wife, came 
the remainder to the beirs-female of the body of 
the huſband by the firſt wife, &c. ſo that the 
daughters were more immediately in the view 
and contemplation of the parties than in the 
laſt caſe. 


It is true, there was a caſe in Chancery be. 
fore Lord Cowper, about eleven years prior 
to the caſe of Weſt and Errifſey, where mar- 
riage-articles were entered into for ſettling the 


wife's eſtate on tbe bu/band and wife, and on 


the heirs of their two bodies to be begotten. Al. 
ter the marriage, a ſettlement was made of the 
lands upon the huſband and wife for thei 
lives, remainder to the heirs of the body of 
the wife by her faid huſband. There wa 
iſſue of the marriage one daughter only. After 
the death of the huſband, his widow married 
again, joined in a fine of the lands, and {ct- 
tled them to other uſes. A hill was brought 
by the daughter of the firſt marriage, to carry 


the articles into execution; for that no care 


was taken of the daughters by the ſettlement, 
as the limitation to the heirs of the body of 
the 


131 
the wife by her firſt huſband made her tenant 
in tail, and conſequently left her the power 
to bar them, which was contrary to the 
intent of the articles, which. was to make an 
effectual proviſion for all the iſſue of that 
marriage. But Lord Cowper diſmiſſed the bill; 
faying, if no ſettlement had been made, and 
application had been made to the court for 
making one purſuant to the articles, the court 
would have taken care to have ſecured to the 
daughters the proviſion intended them by the 
articles. But a ſettlement having been actu- 


ally made and accepted by the parties, he 
could make no alteration in it. 


But the authority of this caſe of Burton and 
Haſtings appears to be intirely removed by the 
above cited ſubſequent deciſion by the Lords, 
in the caſe of Weſt and Erriſſey; and it is ob- 
ſervable, that in Gilber/*s report of the caſe 
of Burton and Haſtings, after ſtating that Mr. 
Vernon offered to the court a difference, where 
the ſettlement (made in purſuance of articles) 
was before marriage, and after, viz. that where 
it was before, the court could not interpoſe, as 
it could where it was after marriage; it is 
ſaid, that the court had no regard to this dif- 
tinction, but too haſtily diſmiſſed the bill. 


34-1 
Caf. temp. And afterwards, indeed, in the caſe of Legp 
Tab. 20. and Goldwire, (about twelve years later than the 
— caſe of Weſt and Erriſſey), Lord Talbot adopted 
the diſtinction offered by Mr. Vernon in the 
caſe of Burton and Haſlings ; and laid it down 
as a rule, that where articles are entered into 
before marriage, and a ſettlement made after 
marriage different from thoſe articles, (as if 
by articles the eſtate was to be in ſtrict ſet- 
tlement, and by the ſettlement the huſband 
is made tenant in tail) the court will M ſet 
up the articles againſt the ſettlement. But 
where both articles and ſettlement are pre- 
vious to the marriage, at a time when all 
parties are at liberty, the ſettlement differing 
from the articles will be taken as a nen 
agreement between them, and ſhall controul 
the articles. And although in the caſe of Wl 
and Erriſſey the articles were made to con- 
troul the ſettlement made before marriage, 
yet that reſolution does not contradict the ge- 
neral rule; for in that caſe the ſettlement 
was expreſsly mentioned to be made in pur- 
ſuance and performance of the ſaid marriagt- 
articles, whereby the intent appeared to be 
fill the ſame as it was at the making l 
articles. 


Upon the whole, therefore, the doctrine as to 
this matter appears now to be eſtabliſhed, that 
| in 
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inthe caſe of articles before marriage to ſettlean 
eftate for life on either ef the parties, 'remain- 
der to the heirs of the body of the ſame party, 
if a ſettlement be made after marriage limiting 
the eftate in that manner, Chancery will rectify 
it, and make it a ſtrict ſettlement. But that 
court will not interfere, if- both articles and 
ſettlement are made before marriage, unleſs 
the ſettlement in that caſe be expreſſed to be 
made in purſuance of the articles; for the court 
will ſuppoſe that the parties had altered their 
intention with reſpect to the terms of the mar- 
riage, which they may do before the marriage, 
though not afterwards; and that the ſettle- 
ment was made in purſuance of ſuch new 
agreement, and not of the articles; but when 
it is ſaid to be made in purſuance of the ' arti- 
cles, no room at all is left for ſuch a ſuppoſi- 
tion. N 


But, however, here we muſt remark, that 
the court will not in theſe caſes relieve againſt 
purchaſers for valuable conſideration and 


Erriſey above cited, one of the objections to 
the appeal was, that if the articles ſhould be 
allowed to controul the ſettlement, the pur- 
chaſers under the huſband would in conſe- 
quence be affected; to which it was anſwer- 
ed, that the appellant's bill was not brought 


againſt 


without notice. As in the caſe of Meſt and Supra, p. 66. 


Supra, p. 69. caſe of Powell and Price above cited; it was 


1 7 
againſt any purchaſer as to the parts of the 
eſtate ſold by the huſband ; fince the appel. 
lants only prayed ſatisfaction out of his per. 
fonal eſtate. And, indeed, the decree was 
according to ſuch prayer, and did not in the 
leaſt affect any of the purchaſers. —So in the 


admitted, that if the truſtees (under the ſer 
tlement) or ſecond wife had no notice of the 
articles made on the firſt marriage; then their 
been a bar to the plaintiffs claim by the ar- 
ticles. | 


And in the 'cafe of Warwick v. Warwith, 
before Lord Hardtvicte, where articles were en- 
tered into for ſettling an eſtate to the huſband 
for life, after his death to his intended wife 
for her life, and after her death to the uſe of 
the beirs- male of the huſband to be begotten on tht 
body of the wife ; afterwards, and before mar- 
riage, by a ſettlement declared to be in part 
performance of the ſaid articles, the lands wereſet- 
tled upon the huſband for life, then to wife fot 
life, and after her death to the uſe of the heirs 
male of the huſband begotten on the body of 
the wife. Afterwards the marriage took effect, 
and the huſband ſuffered a common recovery, 
and mortgaged the land in fee, which mort- 
gage was afterwards aſſigned to another mort- 


4 gage 
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After the father's death, P. his eldeſt 
ſon brought his bill for an account of the 
rents and profits, and for poſſeſſion, and to 
have the full benefit of the marriage · articles; 
infiſting that his father was intended to be 
tenant for life only, with remainder to his firſt 
and other ſon and ſons ſucceſſively in tail; 
that he was a purchaſer under thoſe articles, 
and they ought to be conſidered as if they had 
Hardwicke ſaid it was certainly true, from the 
general principles of the court, that if articles 
on marriage are to ſettle an eſtate to A. for life, 
remainder to his wife for life, remainder to the 
heirs-male of the body of A. it is taken in- 
that court to be in ſtrict ſettlement, and an 
eſtate for life only in the father and mother; 
and if the ſettlement be made after marriage, 
it ſhall be rectified by the articles before 
that the caſe of Weſt and Erriſſey was both 
upon articles and a ſettlement before marri- 
age; and was the firſt caſe where the court 
altered a ſettlement and made it conformable 
to articles, and relieved on the head of miſ- 
take, the ſettlement referring arpreſily o the | 
articles. But that was between the parties 
ta the articles and ſettlement, and their repre- 
ſentatives, and mere volunicers, and had not 
been carried into execution againſt a purcha- 
ſer — that it was true, the court had given re- 
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lief againſt perſons who claimed under the 
the ſettlement and their repreſentatives; but 
no caſe had gone ſo far as to relieve againſt 
purchaſers —He alſo obſerved, that there wa; 
no caſe but where there are articles as well as; 
- ſettlement, in which the court will conſtrue words 
which make a legal eſtate-tail to be carried 
into ſtrict ſettlement. And upon the whole, 
Lord Hardwicke, after delivering his opinion 
that there was not ſufficient proof of notice 
of the articles in the aſſignee of the mortgagee, 
diſmiſſed the bill ſo far as it prayed to be r. 
lieved againſt the mortgage ; but decreed that 
the plaintiff might be at liberty to redeem, 


It is obvious from the foregoing caſes, that 
the general principles upon which the coun 
of Chancery interpoſes, to carry marriage- 
articles into execution by way of ſtrict ſettle. 
ment, notwithſtanding the articles themſelyt 
are not penned in that manner, is, that att 
cles made in conſideration of, and previous to 
marriage, are conſidered as heads of agree- 
ment entered into between the parties upon 
valuable conſideration ; that a proviſion for 
the iſſue of the marriage is one of the great 
and immediate objects of this agreement, 
and conſequently a principal intention of 
ſuch agreement muſt be, to ſecure (ſuch 2 
ſettlement as ſhall contain an effectual pro- 
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viſion for that iſſue; which end, it is clear, 
cannot be anſwered by a ſettlement ſo framed 
2s to leave it in the power of the parents to 
bar their iſſue by fine or recovery. 


The iſſue in theſe caſes are conſidered as 
claiming a proviſion in the capacity of pur- 
chaſers for valuable conſideration, under the 
purport and intention of the ſtipulated terms 
upon which that marriage was engaged in 
which gave them birth. But it is evident the 
ſame obligatory conſiderations do not extend 
to wills: deviſees, as ſuch, are mere volun- 
teers ; their claim has no other ground than 
the intention and bounty of the teſtator, and 
conſequently the terms in which that inten- 
tion and bounty is expreſſed, muſt alone aſ- 
certain the nature and extent of their right. 
They have no claim ariſing from compact 
made upon valuable conſideration, as the iſſue 
in the foregoing caſes confeſſedly has. There- 
fore it is no wonder that we find frequent 
diſtinctions between wills and marriage-arti- 
cles, in regard to the effe& of the limitation 
to the beirs of the body, &c. after a preced- 
ing limitation to the anceſtor. 


Thus, where A. by will gave 300 J. to her 
daughter, to be laid out in land and ſettled 
to the uſe of her ſaid daughter and her chil- 

dren, 


2 Vern. 536. 
Sweetapple v 


+ deceaſe, a bill was brought by her huſband 


* 3 
dren, and if ſhe died without iſſue, remainder 
over. The daughter married, and after her 


to have the money laid out in land, and the 


land ſettled on him for life, as tenant by the 


curteſy, or to have the intereſt of the money 
for life in lieu of the profits of the land. The 
court held that if it had been an immediate 


deviſe of the land, the daughter would have 


been, by the words of the will, tenant in tail; 


and conſequently the huſband would have been 


For his life, as tenant by the curteſy. 


tenant by the curteſy ; and that in caſe of a 


voluntary deviſe, the court muſt take it as they 
Found it, and not leſſen the eſtate or benefit 


of the legatee ; although upon the like word: 


in marriage-articles it might be otherwiſe, where 
it appeared the eſtate was intended to be pre- 
ſerved for the benefit of the iſſue ; and there- 
fore decreed the money to be conſidered as 
lands, and the huſband to have the intereſt 


? 


So in another caſe where there was a de- 
vile to A. for life, and after his deceaſe to the 
beirs-male of bis body, and the heirs-male of 
the body of every ſuch heir-male, ſeverally 
and ſucceſſively as they ſhould be in priority 
of birth and ſeniority of age, remainder to B. 
In arguing the queſtion, whether A. was te- 


. nant for life only or in tail; the common caſe 


of marriage-articles was cited, where, though 
they 


8 
chey were ſo worded as to give the huſband 


an eſtate- tail, yet the court had decreed a fer- 
tlement on the huſband for life only, and then 
upon the firſt and other ſon and ſons, Cc. 
Upon which part of the argument Lord 
Keeper obſerved, that where ſettlements were 
agreed to be made upon valuable conſiderations, 
the court would aid in artificial words, and 
make an artificial ſettlement : but he never 
knew it done for @ bare volunteer. 


And again, in a caſe where lands were limited 
by will in truſt for B. for life, with leaſing power, 
and after his deceaſe in truſt for the heirs-male 
of his body. Lord Keeperdecreed an eſtate · tail 
to be conveyed to B. although he admitted that 
upon articles of marriage, founded on agree- 
ment, the huſband in ſuch caſe might be made 
only tenant for life; but in a will, (he ſaid) 
you muſt tate words as you find them. So 
in the caſe of Trevor and Trevor above cited, 
Lord Chancellor ſaid, that upon articles the 
caſe was ſtronger than on a will. 


I have adduced the above inſtances in or- 
der to ſhew, that the practice of the court of 
Chancery, in reſpe& to the conſtruction of 
marriage-articles, is not, even in that court, ad- 
mitted to be any ſort of authority for the like 
conſtruction in the caſe of wills; unleſs in cer- 

| - tain 


Caſ. 1 
Talb. 20. 


* fame opinion ſtill further in the caſe of B. 
2. ſhaw and Spencer, by exploding the diſtin 
between truſts executed and execuisry, and 
, conſidering all truſts as executory. This 
wt A. Kbrings us to thoſe caſes of limitations in try, 
e K u, in decreeing the execution of which, the cout 


. and ſcemed to him a very ſtrong authority for 


ed by a limitation for life, as words of pus 
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tain caſes where a will does not give the legal 
eſtate, but only creates a truſ to be carried 
into execution. For indeed Lord Talbot, in 
the caſe of Lord Glenorchy and Boſwell, ſaid, 
the rule is not generally true, that in article 
and executory iruſts, different conſtructions ar 
to be admitted; that the caſe of Papillen and 
Voice (hereafter cited) was directly againſt tha, 


executing the intent in one caſe as well as in 
the other; and Lord Hardwicke carried the 


of Chancery ſo far departs from that which 
would be the legal operation of the words |: 
miting the truſt, if reduced to a common las 
conveyance, as to conſtrue the words bein 


of the body of ceſtui que truſt, although preced 
chaſe and not of limitation, 


Theſe caſes are ſuch, wherein it appears by 
ſome clauſe or other, which is eſſentially 
pugnant to the nature of an eſtate- tail, thi 
the maker of the deed or will could inte 
only an eſtate for life. 


A 
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As where A. deviſed a ſum of money to 2 P. W. 471. 

truſtees in truſt, to be laid our in lands, and Papillon 8. 
to be ſettled on B. for life, without impeach- Ia 
ment of waſte, remainder to truſtees and their 
heirs during the life of B. to ſupport contin- 
gent remainders, remainder to the heirs of the 
body of B. remainders over, with a power to 
B. to make a jointure. It was decreed that Ae e 
B. ſhould have but an eftare for life in the Zr, e <= 
lands ſo to be pufchaſed ; and Lord Chancel- . Ben gent 
lor King declared the court had a power over A u. ge. 
the money directed to be inveſted in land: 
that the diverſity was between the will's paſſ- 
ing a legal eſtate and leaving the eftate exe- 
cutory, ſa that the party muſt come into the 
court of Chancery, in order to have the bene- 
fit of the will ; that in the latter caſe, the in- 
tention ſhould take place, and not the ſtrict 
rules of law. And in the caſe of Lord Gle- Lord Glenor- 
norchy and Boſville, Lord Talbet afterwards * _ 
adopted the very fame diſtinction, between an temp. Tab. 3; 
immediate deviſe, and an executory truſt where ; 
you muſt apply to the court for carrying it 
into execution. In the cafe of Lord Glenorchy 
and Beſville, the queſtion aroſe upon a truft 
limitation to the iſſue of the body, after an eſtate 
for life to the anceſtor ; which being materially 
different from a limitation to the beirs of the 
body, I omit the Rate of that caſe here, as not 
OY applicable to the profent pur- 


G 2 Fo 


1 Vezey 142. 
2 Atk. 246. 
70. 577+ 


9. 


Spencer. 


B. 10 preſerve contingent remainders, and after 


body of B. lawfully begotten, with like . 


his bill. againſt the truſtees and all proper par 
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So in the caſe of Bagſhaw and Spencer, where 
A. deviſed lands to five truſtees, their heirs 
and aſſigns in ruſt, by rents and profits, ſale er 
morigage, to pay his debts, &c. and after pay. 
ment thereof, he deviſed the ſame eſtates to 
three of the ſame truſtees, their executors, G. 
for 509 years, upon truſt to pay his legacies, 
and an annuity of 200 J. per ann. to his ſiſter 
for life, and after the determination of the ſaid 
eſtate for years, he deviſed the ſame premiſſe: 
to all the ſaid truſtees and their heirs in truſt, 
as to a moiety, to the uſè of T. his nephew for 
life, without impeachment of waſte, and after 
the determination of that eſtate, to the truſ- 
tees and their heirs during the life of T, to 
ſupport contingent remainders, and after his 
deceaſe to the uſe of the heirs of the body of . 
lawfully begotten, and for want of ſuch iſſue, 
then to the uſe of his nephew B. for the term 
of his natural life, without impeachment d 
waſte, and after the determination of that 
eſtate, to the ſame truſiees during the life g 


his deceaſe, then to the uſe of tbe beirs of ib 
mainders to other nephews, 


The firſt deviſee T. died without iſſue, upd 
whoſe deceaſe B. the next in remainder, filed 


Des; 
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ties ; praying, amongſt other things, to be let 
into poſſeſſion of a moiety of the eſtates ; af- 
terwards B. dying pending the ſuit, his widow: 
and deviſee brought a bill of revivor and ſup- 
plemental bill, charging”that B. in his life- 
time, by bargain and ſale inrolled, conveyed' 
this moiety of the eſtates to two perſons and 
their heirs, to make them tenants of the free- 
hold, and ſuffered a recovery thereof (in which 
he was vouched) to the uſe of himſelf in fee, 
and afterwards deviſed his ſaid moiety to his 
ſaid widow in fee, and died without iſſue. The 
general queſtion between the parties was, whe- 


ther an eflate-tail or an eſtate for life only, 
paſſed by the will of A. to B.? 


It was inſiſted for the plaintiff, that it was 
an eſtate- tail, upon the general rule, that where 
lands are limited to a man for life, with a li- 
mitation in the ſame deed or gift to the heirs 
af his body, that this makes an eſtate- tail, and 
that a deviſe of lands in the ſame way paſſed 
the ſame eſtate, that the limitation was either 
a legal eſtate, or a truſt veſted or executed 
and not executory. On the other hand it was 
contended, that thoſe rules were artificial, not 
founded in juſtice, but for ſupport of the feu 
dal tenures, and therefore the judges ought to 
ſew themſelves aſtuti in ſupporting exceptions / 
9 ſuch rules. The Maſter of the Rolls however 
G 3 held 
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held it to be a truſt, and not a legal eſtite, 
but decreed that B. was entitled to an fa. 


tail in the moiety ſo deviſed to him. 


Upon an appeal to Lord Hardwicke from 
this decree, he agreed that this deviſe was only 
a truſt in equity; the deviſe being to truſtee; 
and their heirs, which carried the whole fee in 
point of law, and the deviſe to fell being ſuf. 
ficient to carry the fee, if the word heirs had 
been omitted; and therefore the whole fee be. 
ing in the truſtees, no legal remainder could 


be limited to B. and as to its being conſidered 


as an executory deviſe to B. (which, it ſeems, 
had been contended at the bar) it was too re- 
mote to be good in that view, being after all 
debts indefinitely paid, which, in point of time, 
might exceed a life or lives in being, or an 
other time allowed by law; and beſides, in that 
caſe the recovery by B. being before the debts 
were paid, and conſequently whilſt the legal 
fee remained in the truſtees, B. could make 
no good tenant to the præcipe; and that would 
prevent its paſſing by B.'s will: for whatever 
made that recovery void, equally defeated the 
plaintiff's title, which made it neceflary for 
the plaintiffs to admit that all the deviſes fub- 
fequent to that to the truſtees were trufts n 
equity. 

Thi 


3 

That the main queſtion, whether it was an 
equitable eſtare-tail or for life only, depended 
on the conſtruction of the words heirs of the 
body, whether they ſhould be taken as words 
of limitation or of purchaſe. —That the intent 
was clear that they ſhould be taken as words 
of purchaſe, from the clauſe without impeach- 
ment of waſte, and the limitation to truſtees 
to ſupport contingent remainders. That there 
were ſeveral cafes even at law, where they had 
been taken as words of purchaſe, as Archer's 
caſe ; that the words of limitation added there, 
and in all ſuch caſes, were only demonſtration 
of the intent of the teſtator in uſing the firſt 
words. That the caſe of Colſon and Colſon, 


which was objected as an authority, that 
the interpoſition of truſtees to ſupport contin- 


gent remainders is not ſufficient to turn the 


jubſequent limitation to the heirs of the body 
into words of purchaſe, differed from the prin- 
cipal caſe ; here being (in the principal caſe) a 
clauſe without impeachment of waſte ; altho” 
that might be thought of little weight; but 
the great difference was, that TH1s is a deviſe of 
a truſt in equity, THAT of a mere legal eſtate, tbe 
words of which muſt be taken as they flood, ac- 


here all the limitations were the direction of 
2 iraſt, which the court was bound to carry 
G 4 into 


cording to the ſtrict legal. determination. That 
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into execution according to the intent of the 
teſtator. 5 3 


That as to the difference between. truſts exe. 
cuted and executory, the diſtinction had never 
been eſtabliſhed by any direct reſolution. That 
all truſts in notion of law are executory, and 
to be carried into execution by the court by 
ſubpoena, That if B. had himſelf come to 
have a conveyance decreed him, the quel- 
tion would have been, whether the court 
ſhould have inſerted truſtees to ſupport con- 
tingent remainders, if they had not, they 
would have departed from the words of the 

will; if they had, the remainder mult have 
been to firſt, &c. ſon and ſons in ſtrict ſertle- 
ment, for otherwiſe there would have been 
no remainders to be preſerved ; and therefore, 
if the court mult at all events depart from the 
words of the will, ſuch departure muſt rather 
be to ſupport than to fruſtrate the plain intent 
of the teſtator; for thele reaſons Lord Hard. 
wicke reverſed ſo much of the decree at the 

Rolls as gave B. an eltate-tailmggder the will. 


It is obvious, this decree of Lord 
Hardwicke was grounded on the diſtinction 
between a 7ruſt in equity and a meer lg 
eftate ; he holding that in the latter the words 


muſt be taken as they flood, according to their 
Arit legal determination. 


From 
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From the example of the court of Chancery 
in the above caſes of i#ruſt limitations, ſome 
people, with more plauſibility than reaſon, 
have endeavoured-to infer that the-courts of 
law ſhould indulge the ſame latitude of con- 
ſtruction; aſſuming it as a principle, that there 
is no ſound diſtinction between the deviſe of a 
legal eſtate and a truſt. But this is petitio pr in- 
cipii, for I believe there is not a point in 
which our books more clearly and accurately 
agree than the diſtinction between à legal de- 
vile and à truſt; which appears as well from 
the caſes I have already mentioned, as from 
thoſe which I ſhall mention by and by. In 
the mean time, as to the ſoundneſs and reaſon 
of the diſtinction, we are to conſider, that 
truſts were the mere creatures of confidence 
between party and party, and totally diſtinct in 
almoſt every quality, from thoſe /egal eſtates 
which were the ſubjects of tenure. They were 
in their nature independent of tenure, and 
therefore not the objects of thoſe laws which 
were founded in the nature of tenure. They 
were rights ariſing ſolely out of the intent 
of the party who created them, and therefore 
ſich intent could be the only guide in the exe- 
cution of them. Conſequently, when a court 
of equity, in certain caſes of truſt- eſtates, de- 
viates from the rule above laid down, it does 
not in ſo doing depart at all from any rule of 

lav 
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law by whieh it was ever bounden: it only 
exerciſes that conſcience and diſcretion to 
which ruſt-eftates were in their nature oti- 


ginally and neceſſarily ſubject. 


And yet even the court of Chancery, in 


order to preſerve as near a correſpondence as 


may be between the rules of conſtruction, with 
regard to truſt-eſtates, and thoſe laws by which 
legal eſtates are conſtrued, conſiders itſelf as 
bounden, even in the caſe of ruft-eftates, to 
decree according to the rule I have been 
ſpeaking of, wherever it can be done without 
manifeſt violation to the intention of the par- 
nes. 


As when one devifed lands to four perſons 
for payment of his debts, and afterwards to 
the uſe of them and their heirs ; and after. 
wards by codicil deviſed that his will ſhould 
ſtand, ſaving that A. (one of the four devi- 
fees in the will) ſhould have his ſhare for Iiſe, 
with power to make leaſes, remainder to the 
berrs-male of the body of A. remainder over. 
Now this was the deviſe of a zr»ft and 
exerntory; and Lord Cowper conceived that 
it differed from an immediate deviſe, and that 
ic was rather to be looked upon in the nature 
of an executory deviſe, to take effect after 
debts paid, which were conſiderable ; or in 

nature 
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aature of marriage · articles: beſides, that the 
enabling A. to make leaſes, ſeemed to imply 
vety ſtrongly that he was to have no power 
to diſpoſe of the inheritance. But the cauſe 
coming on before Lord Harcourt upon a re- 
hearing, he ſaid the caſe of a will differed from 
the ſeveral caſes of marriage-articles, in the 
nature of which the iſſue were particularly 
conſidered, and looked upan as purchaſers. 
That in caſes of a will, where the parties 


claim voluntarily, the teftator's intent muſt be 


preſumed to be conſiſtent with the rules of 
law; that at law thoſe words would certainly 
create an eſtate- tail; and it could not be infer- 
red (with any certainty) from the power of 
leaſing, that no eſtate- tail was intended; ſuch 
power being mere beneficial than that given 
to tenant in tail by the ſtatute, and as the debts 
were admitted by the pleadings to be all paid, 
the ſame conſtruction was to be made as if 
there had been originally no truſt, and ſo de- 
creed 4.*s ſhare to be- conveyed to him and 
the heirs-male of his body, remainder over. 


So where there was a deviſe of lands to a 
truſtee in truſt to pay the rents and profits to 
S. for her ſeparate uſe for life, as if ſhe were 
ſole, and after her deceaſe to pay the fame 
to E. ber ſon for life, and afterwards to pay 
the ſame 7o the heirs of bis body, and for want 

of 


Vide 2 Ve- 
zey 657, 8. 


=o 


of ſuck iſſue, to pay the ſame to all and every 
other ſon or ſons of the body of S. begotten, 
Sc. Upon the queſtion whether E. was in- 
titled to the lands in tail or for life only, 
Lord Hardwicke proceeded on this principle, 
viz that in limitations of a truſt, either of a 
real or perſonal eſtate ro be determined in that 
court, the conſtruction ought to be made ac- 
cording to the conſtruction of limitations of a 
legal eſtate, unleſs the intent of the teſtator 
or author of the truſt plainly appears to the 
contrary. He laid it down as a rule (he ſaid) 
that he was not, in a court of equity, to over- 
rule the legal conſtruction of the limitation, 
unleſs the intent of the teſtator or author of 
the truſt appears by declarations plain, that is 
by plain expreſſion or neceſſary implication. And 
upon this principle Lord Hardwicke decreed a 
conveyance in tail to B. of the real eſtate fo 
deviſed. N. B. Upon this cafe Lord Hard- 
wicke, in conſidering the above caſe of Bal 
and Coleman then cited at the bar, obſerved, 
that a tradition prevailed, that Lord Harceur!'s 
decree in that caſe was afterwards affirmed by 


Lord Cowper himſelf ; but he ſaid, that was not 


the fact, though he believed it was afterwards' 
cited before Lord Cowper, and that he ſpoke 
to that effect. And Lord Hardwicke ſaid, the 
caſe of Bale and Coleman had never been de- 

denied 


E 


nied to be law or a rule of that court, and 
that he thought it was right to adhere to it. 


But to ſupport the argument, that courts of 
law ſhould give into the ſame latitude and free- 
dom of conſtruction as the court of Chancery, 
in reſpe& to the limitation I am treating of, 
it has been urged, as a ſtrange kind of incon- 
ſiſtency, that the ſame limitation ſhould bear 
different conſtructions on the different ſides of 
Meſtminſter-Hall; that a man ſhould be tenant 
in tail on one ſide of the hall, by the very ſame 
limitation, which, if he ſteps acroſs to the 
other ſide, will make him only tenant for life. 
The objection ſounds ſpecious enough, but if 
we look to any thing further than mere words, 
it loſes its whole force. 


It is not true that the conſtruction varies 
wich the court; it is the different ſubject- 
matter of the limitation which occaſions the 
alteration in the conſtruction of it, and will 
occaſion the ſame difference of conſtruction 
even in the very ſame court. The courts of 
lay and the court of Chancery have hitherto 
agreed in their conſtruction of the limitation 
in queſtion, whenever it reſpected a legal eſtate: 
the court of Chancery diſtinguiſhes between 4 
legal eſtate and a ruſt, and varies its conſtruc- 
tion accordingly ; if the courts of law had 
deen concerned with truſts, it is to be ſup- 


poſed 
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poſed they would have made the ſame dif. 
tinction. Where is the inconſiſtency in allow. 
ing different operations to the ſame limitation, 
when applied to objects of ſuch different na- 
tures and defcriptions as a ruſt and legal eftate 


clearly are ? 


Ir is to be admitted, that the general rules 
of property reſpecting legal and truſt eſtates 
are the ſame, but the particular modes of con. 
ſtruing the limitations of them may vary. The 
conformity between the rules of property in 
legal and iruft eſtates, reſpects the allowed 
meaſure of the limitations, and not the mere 
conſtruction of them, as Lord Hardwicke ob- 
ſerved in the caſe of Bagſhaw and Spencer be- 
fore cited. The limitations of truſt-eſtates 
cannot be carried to a greater length, or go 
further towards a perpetuity, than the limita- 
tions of legal eſtates; but it does not follow 
that the firſt may not be expounded more free- 
ly, with more regard to the evident intent. 
and with leſs adherence to the legal import 
of technical expreſſions, than the latter. Nay, 
a diſtinction of that ſort naturally ariſes from 
the different natures of a truſt and legal eſtate 


When a enter of law, in certain inſtances, 
eonſtrues the limitation of a legal eftate differ · 
0 ently 
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ently from what the court of Chancery would 


conſtrue the ſame limitation, if applied to a 
iruſt-eftate, it does exactly what the court of 


Chancery itſelf has uſed to do in the very 


ſame caſe. 


Thus where 4. deviſed a ſum of money 
to truſtees in truſt, to 7 laid out in lands, 


and to be ſettled on B. for life, without 


impeachment of waſte, 2 to truſtees 
and their heirs during the life of B. to ſupport 
contingent remainders, remainder to the heirs 
of the body of B. remainder over, with power 
io B. to make a jointure; and by the ſame 
will deviſed lands to B. for bis life, without 
impeachment of waſte, remainder to irnſtees, 
and their beirs during the life of B. 10 ſup- 
port contingent remainders, remainder to the 
beirs of the body of B. remainder over. Tho 
it was decreed at the Rolls, that an eſtate for 
life only paſſed to B. with remainder to the 
heirs of his body by purchaſe, as well in the 


lands deviſed, as in thoſe directed to be pur- 


chaſed. Yet upon an appeal from this de- 
cree, Lord Chancellor King declared, as to that 
part of the caſe where lands were deviſed to 
B. for life, though ſaid to be without impeach- 
ment of waſte, with remainder to truſtees to 
ſupport contingent remainders, remainder to 
the heirs of the body of B. this remainder was 


4 within 


2 P. W. 471, 
Papillon v. 
Voice. 
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within the general rule, and muſt operate ag 
words of limitation, and conſequently create a 
veſted eſtate- tail in B. and that the breaking 
into this rule would occaſion the utmoſt un. 
certainty. But as to the other point, he de. 
clared the court had a power over the money 
directed by the will to be inveſted in land; 
and that the diverſity was where the will paſſed 
the legal eftate, and where it was only executory 
and the party muſt come to the court in order 
to have the benefit of the will; that in the 
latter caſe, the intention ſhould take place, 
and not the rules of law; fo that as to the 
lands /o be purchaſed, they ſhould be limited 
to B. for life, with power, Cc. remainder to 
truſtees during his life to preſerve contingent 
remainders, remainder to his firſt and every 
other ſon in tail-male ſucceſſively, remainder 
Over. | 1,9 


Here we obſerve, that in the very ſame caſe 
ia the very ſame court, the fame limitation 
received two different conſtructions when ap- 
plied to a legal and to a ſruſt- eſtate. Nor is 
there any thing extraordinary in giving differ. 
ent conſtructions to the ſame words in the 
ſame will, in regard of their application to ob- 
jets of a different nature, as may be ſeen 
1 P. V. 665. in the caſe of Forth and Chap- 
man. 2 P. W, 140. in the caſe of Hari 

| and 
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and Biſhop of Lincoln, and 3 Atk. 288. in the 
caſe of Sheffield v+ Lord Orrery. | 


It is obſerved, indeed, in a note at the end 
of P. Williams's report of the caſe of Papillon 
and Voice, that though the above was Lord 
Chancellor King's opinion, yet the queſtion as 
to the land deviſed was given up, the plain- 
tiff having brought a ſupplemental bill, where- 
by it appeared that by his father's marriage- 
articles he was intitled to an eſtate-tail. And 
Lord Hardwicke in the caſe of Bag ſhaw and 
Spencer ſays, that the opinion given by Lord 
Chancellor King in the caſe of Papillon and 
Voice, was a ſort of extrajudicial opinion; that, 
taking time to form his decree, he (Lord C. 
King) ſaid, he had looked into the caſe of 
Liſe and Grey, and ſeemed to be leſs clear as 
to the legal eſtate than before; but as the 
ſupplemental bill had brought a new right, 
he took care to expreſs that the direction to 
reverſe that part of the decree, &c. was ex- 
preſsly founded upon that ſupplemental bill, 
which looked as if he wanted to avoid the 
point, 


Now I muſt confeſs, that after the ſupple- 
mental bill had diſcloſed a new right para- 


right under the will, I don't ſee how the di- 
rection for reverſing the decree at the Rolls, 
H could 


mount to, and which left no room for any 


Vide 2 F. W. 
478. 


Vide 2 Atk. 
576. 


Vid. 1 Ver. 
149. 
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could he expreſſed otherwiſe than as founded 
on ſuch ſupplemental bill; 5. e. on the new 
right thereby diſcloſed, the other being entirely 
ſuſpended and removed by it; nor, therefore, 
am I able 1 to diſcover how the expreſſing the 
decree i in that manner (there being no foun- 
dation for expreſſing it in any other) looked 
like an inclination to avoid the other point, 


or indeed how i it was in his power not to avoid 
| that other point, ſeeing it was annihilated by 


the new diſcloſed right under the ſettlement. 
By the report in P. Williams, Lord C hancellor 
King ſeemed to be clear in his opinion as 
to that firſt point whilit it exiſted, and before 
the ſupplemental bill was brought, expreſſed 
his intention to reverſe the decree z as indeed 
was obſeryed by the Maſter of the Ralls in 

delivering his opinion in the caſe of Bagſben 
and Spencer; who. alſo obſerved, that there 
was another report of the caſe, where it ws 
ſaid at the end of it, that in the caſe of, Wi. 
liams and Brown, Lord King had declared he 
would reverſe the decree. And it ſeems 
Lord Hardwicke himſelf in the caſe of Bax 
ſhaw and Spencer, ſaid, that fince che cal 
of Cou!ſon and Coulſon, he would urge the cat 
of Papillan and Voice no further than as an au- 
thority, that a truſt-eſtate_ by will ſo penned, 
ought to receive ſuch conſtruction as he was 
then ſpeaking of, and the court to direct: 
conveyance accordingly. ; in which the count 
| | was 
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was clearly warranted by former cafes, as in 
Leonard v. Earl of Suſſex, upon which caſe he 
only obſerved, that if the deviſe had been of a 
legal eſtate, with ſuch clauſe not to alien, the 
ſons muſt have been tenants in tail, and there 
would be no operation from that clauſe ; and 
yet upon a truſt in equity it would turn them 
into tenants for life. The ſame diſtinction 


appears to have been taken in the ſame court, 
in other caſes which I ſhall cite hereafter. 


In fact, therefore, it appears that the force 
of the argument drawn from the inconſiſtency 
of admitting different determinations upon the 
ſame limitation in different courts, really makes 
apainſt that latitude of conſtruction in the 
courts of law, which it is intended to ſupport. 
For if the courts of law ſhould conſtrue the 
limitation of a legal eſtate, in the ſame manner 
as a court of Chancery does the limitation of a 
iruft-eftate, the conſtruction of a court of law, 
and the court of Chancery, would often differ 
with reſpect to the fame limitation of a legal 
efate; becauſe the court of Chancery often 
conſtrues the limitation of a truſt- eſtate, dif- 
ferently from the ſame limitation of a legal 
eſtate. Then indeed would the inconſiſtency, 
now talked of, really exiſt, as the ſame limita- 
tion of the very ſame kind of eſtate, would 


bear different conſtructions in different courts ; 


unleſs the court of Chancery ſhould be fo far 
H 2 actuated 


Vide infra, 


p. 112. 
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actuated by a ſpirit of complaiſance, as to de- 
viate from its own eſtabliſhed rules and dif. 
tinctions, in conformity to the occaſional in- 


novating diſpoſition of another court. 


But ſurely no one will ſay, that becauſe the 
court of Chancery is not bounden by a rule, 
which in its nature and deſign had no relation 
to the objects of that court's juriſdiction; 
therefore a court of law ſhall ceaſe to be boun- 
den by it, in their deciſions on caſes of a very 
different kind, and which were the original, 
and have ever ſince continued, the immediate 
objects of that rule. The authority which can 
convert a court of law into a court of equity 
in one inſtance, and aboliſh all diſtinction be- 
tween legal eſtates and truſts, may (without the 
obſolete aid of an act of parliament,) complete 
the plan of improvement on our ancient laws, 
and tells us, there is no ſound diſtinction at all 
between the ſuppoſed obje2ts of the juriſtic- 
tion of the ore court and thoſe of the other: 
for that a court of law and court of equity, in 
this Kingdom differ but in name. 


Some inſtances there are, even in caſes at 
common law, wherein the ſubſequent limits 
tion to the heirs of the body have been ſo 
qualified and correed by other. additional 
words, as to amount to words of purchaſe, and 
not of limitation; but I believe no caſe ca 
be 


1 
be found, before the late caſe of Perrin and 
Blake in the K. B. 1769; where a perfect limi. 
tation to the heirs, or heirs of the Body (in the 
plural number), unqualified by any concomi- 
tant limitation to ſons, daugblers, or children, 
(by reference to which the general force of the 
word heirs, &c. might be reſtrained) preced- 
ed by a limitation of the legal eſtate for life to 
the anceſtor, in the ſame deed or will, has 
been determined not to velt in that anceſtor, 
but in the heir by purchaſe. Many caſes it is 
true are cited to prove ſuch a determination to 
have been no uncommon thing. But, with 
ſubmiſſion, I apprehend it no difficult matter 
to ſhew, that no one of the caſes ſo cited comes 
up to the poſition it is intended to ſupport. 
Upon examining the authorities cited in 
ſupport of the judgment in the caſe of Perrin 
and Blake, it appears that ſome of them 
are caſes of truſt-eſtates, therefore ſerve 
only to prove what 15 not denied ; in others, 
the word heirs is not made uſe of, but the li- 
mitation is by words which have not the ſame 
eſtabliſhed legal import and extent, ſuch as the 
word iſſue or ſons, or other words of that lets 
technical force; in others again, there is no 
limitation of the legal freehold to the anceſtor; 
and] believe there is not one of them in which 
the words Beira, er beirs of the body (in the plu- 
tal number) are uſed, wherein thoſe words are 
not reſtrained or qualified, either by reference 


or elſe by additional words. 
H 3 Thus 


Archer's caſe, 
1 Rep. 66. 
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Thus in the caſe of Cheek v. Day, or Clark 


v. Day, A. deviſed lands to her daughter. for 


n. life, and if ſhe ſhould marry after the death of 


the teſtatrix, and have any heirs lawfully be- 
gotten, then ſke willed that her daughter's 
beir ſhould have the lands after her daughter's 
death, and the beirs of ſuch heir, It appears 
by the various reports of this caſe, that, the 
Judges were. much divided in regard to it, 
But Moor, ſays it was adjudged an, eſtate for 
life only in the, daughter, though. no. judg- 
ment is entred upon the roll (as Fi/z-Gibbous 
reports). Now here we obſerve the limitation 
was to the beir (lawfully begotten) in the ſin- 
gular number, and words of limitation were 
grafted thereon; and indeed. according to the 
above ſtate of the cafe, which is that deliver. 
ed by Fitz - Gibbons, as taken from the roll, 
there is a limitation in fee grafted on the word 
beir, which carries this aſe ſtill further from 
the point; for the limitation being to the heir 
lawfully begotten could not give the fee-limple 
to the anceſtor, and an eſtate-tail in the an- 
ceſtor could not have anſwered the ſuperadded 
words of limitation in fee to the heir. 


So in Archer's caſe, the limitation was. 
to A, for life, and after to the next beir- mal. 
of 4. and to the beirs-male of the body of 
ſuch next beir-male : here the deviſe to the 
heir was a remainder veſting in him by put- 
chaſe, becauſe the word beir was in the fin- 


gular 


r Mx 6 


ESSE . 
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oular number preceded and diſtinguiſhed by 


the word next, and followed by the words of 


limitation grafted on it. —— The caſe in Roll. 
cited by Lord Hale in the caſe of King and 


Melling, was a limitation to one for life et non 1 Roll. Abr. 
alter, and after his death to the ſons of his bo- w 
dy; which was very different from a limitation 2 231. 


to the Beira of his body; under the deviſe to the 


ſons, the eldeſt could not exclude the reſt, as 


in a deſcent in tail, whereas under a deyiſe to 
the beirs of the body, the eldeſt fon muſt take 
previous to and in preference of the younger. 


Again, where 4. conveyed by fine to the 
uſe of himſelf for life, remainder to the uſe of 
his firſt fon and of the heirs- male of his body, 
with like limitations reſpeCtively, to his ſe- 
cond, third, fourth, fifth, and fi xth ſons, re- 


mainder to the right heir of A. to be begotten at- Walker u. 
ter the ſixth ſon, and of bis heirs-male; it was 23 


held the remainder was contingent, becauſe 
firſt limited diſtinctly to particular ſons; be- 
ſides this remainder expreſsly excluded the firſt 
ſix ſons, and therefore it eſſentially differed 
from a limitation to the heirs of the body, which 
would have deſcended to the eldeſt fon firſt : 
and it is further obſervable in this caſe, that 
the Imitation was not to the heirs in the plural, 
but to the right heir in the ſingular number, 
with words of - limitation ſuperadded, as in 
Archer 's caſe 1 Co. 66. 

H 4 So 


2 Lev. 223. 
Raym. 278. 
Liſle v. Gray. 
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So where A. covenanted to ſtand ſeiſed to 
the uſe of himſelf for life, and after his de- 
ceaſe to the uſe of E. his fon for life, and af. 


ter his deceaſe to the uſe of the firſt ſon of the 


body of E. and the heirs-male of the body of 
ſuch firſt ſon ; and for default of ſuch iſſue, 
to the uſe of the ſecond ſon of the body of E, 
and the heirs-male of the body of ſuch ſecond 
ſon, and for default of ſuch iſſue, to the third 
ſon of the body of E. and the heirs-male of 
ſuch third ſon, and for default of ſuch iſſue to 


the uſe of the fourth ſon of the body of E. 


and the heirs-male of the body of ſuch fourth 


ſon, and so ſeverally and reſpeXively to every of 


the beirs-male of the body of the ſaid E. and the 
beirs-males of the bodies of ſuch heirs- males ac- 
cording to their ages and ſeniorities, and for de. 
fault of ſuch ifſue, remainder ro V. &c. and 
A. alſo coyenanted that if it ſhould happen 
that E. ſhould die without iſſue-male of his 
body lawfully begotten, that A. would then 
ſtand ſeiſed of the lands to the uſe, c. to raik 
portions for the daughters of the ſaid E. &c. 
E. after the death of A. ſuffered a common 


recovery of the lands, and afterwards died 


without iſſue; and after his deceaſe V. the re- 
mainder-man brought bis ejectment in B. H. 
for the lands, The queſtion was, whether E. 
took an eſtate- tail, or only an eſtate for lite 
under the limitation above ſtated. It was con- 
tended for the plaintiff . that the words and ibe 
hejirs-male of the bodies of ſuch heirs-male made the 
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heirs-male to take by purchaſe, otherwiſe thoſe 
ſuperadded words were uſeleſs ; that the words 


and ſo ſeverally and reſpefively io every of the 


heirs-male, c. were words of relation, and ſig- 
nified /o as the heirs- male, viz. ſons took be- 
fore ; that tranſlating the word /o into Latin, 
it would be codem modo, as the four firſt ſons 3 
and that the proviſo for charging the land with 
portions for daughters of E. if he ſhould die 
without iſſue was unneceſſary, if E. was to take 
an eſtate-rail, by which he might do it with- 
out ſuch a proviſo. The court held the words 
and ſo, &c. to be words of relation, and gave 
judgment for the plaintiff. Upon 'which a 
writ of error was brought in the Exchequer- 
chamber, where it ſeems the judgment was 
affirmed, as is obſerved by Judge Tracey, 1 P. 
IV. go. who, it appears, had ſearched the 
record, the reports differing 1 in Una matter. 


Now it is evident that in both the caſes of 
Walker v. Snow, and Lifle v. Gray, the general 
import of the words beir or heirs, &c. was 
qualified, by reference to the preceding diſ- 
tinct and particular limitations to the firſt and 


certain other ſons in tail, and alſo by words of 
limitation grafted on them. 


Again, where a deviſe was to B. and his 
heirs lawfully to be begotten, that is to ſay, to 
bis firſt, ſecond, third, and every ſon and ſons 
fuce Urorhy, lawfully to be begotien of the 


body 


[ 16 ] 


Lawe v. Da- body of the ſaid B. and the beirr of the body 


- Fn of ſuch firſt, ſecond, third, and every other 
1561, fow and ſons ſacceſſvely, lawfully iſſuing as 
they ſhould be in ſeniority of an and priority 

of birth, the eldeſt always, and che heirs' of his 

body, to be preferred before the ybungeſt and 

the heirs of his body; remainder over, &+. It 

was adjudged that B. took but an eſtate for 

life; for that the ſubſequent clauſe was not 

contrary to the preceding general limitation to 

Bꝰs heirs lawfully to be begotten, but expla- 

ratory of what heirs, Sc. were meant. Not 

one of theſe caſes therefore is analogous to the 

caſe: of Perrin v. Blake, in which the general 
limitation to the heirs of the body ſtood entirely 
uncorrected and unexplained by any kind of 

preceding or ſubſequent limitation to ſons, 


daughters, or children in any manner whatſoever. 


y Salk. 224, In the caſe of Luddington v. Kime, where A. 
14. Raym. deviſed land to B. for life without impeach- 
dington v. ment of waſte, and in cafe he ſhould have any 
*. iſſue-male, then to ſuch iſſue- male and bis beiri 
for ever, upon a queſtion whether this ſubſe- 

quent limitation to the'iffue-male of B. made 

B. tenant in tail or not, it was held that it did. 
not, but was a contingent fee to this iſſue· male. 
Now this was not only a limitation to the iſſu: 

male inſtead of berrs, &c. but that limitation 

was even accompanied by ſuperadded words 

| * of 
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of limitation in fee grafted: on the wards iſſue- 
male, which circumſtances carry this caſe quite: 

out of the rule L am treating af, So the 

caſe of Backhouſe v. Wells was a limitation. 

to one for life auh, and after his de- 

ceaſe to the iſſus · male of bis bedy, and to the 1 Eq. Abr. 
beirs- male ef the bodies of ſuch: iſſur. Here 3 
alſo, the word iſſue was uſed, and words of 4. weak. 
limitation were grafted on it; andꝭ ĩt is to bo 

attended with any engrafted words ob limita 

tion upon it, is often a word of purchaſe, where 

the word &eirs,- (or even beir in the ſingular 

number) is not; for which vide Cre: Elizc 40. 

1 Vent. 230. 2 Strange 731. And in the caſe 

of Backbouſe. and Melli it is obſerved; that 2 Strange. 
Lord Chancellor Parker- ſaid, had the words . — 
beirt· male been uſed inſtead of iſſus- male, the 14 

operation of the law would have been too 22723 
ſtrong for ** A of the teſtator. * 


ln the more modern _ of: Dotrand:Laming; 
which was a deyiſe of gavelkind lands; to A. 
and che beirs of: ber body lawtully-begotten:or- , gur. 100. 
to be begotten, as well females as males, and Doe v. Lam- 
to their heirs and aſſigns far ever, to be divid- 8 
ed equally, ſnare and ſhare alike, as denants in 
comman, and not as jointenants; it was held 
that the word beirs of ber body did not ope- 
fate as words of limitation, nor conſequently: 
Create an eſtate · tail in 4. For here theſe words 
did 


108] 
did not ſtand independent and unqualified, 
but were corrected and explained, very ex- 


preſsly, by the words which followed and were 


coupled with them; the words as well females 
as males, annexed to the words beirs of the body, 
were incompatible with and expreſsly broke 
the deſcent, becauſe gavelkind lands cannot 
deſcend in that manner; and the deviſe ex- 
preſsly created a tenancy in common, which was 
impoſſible by deſcent, as that muſt have been 
in coparcenery ; and befides there were words 
of limitation in fee grafted on the words bir; 
of the body, which could not have been ſatis- 
fied by an eſtate-tail in the anceſtor. _ 


As to the caſes of Leonard v. Earl of Suſer 
cited hereafter, and that of Allgood v. Mi- 
thers in Chancery in 1735, (Where A. con- 


veyed freehold and leaſehold lands to truſtees 


in truſt to apply the rents and profits to C. 
for her life, and after her death to the bears of 
the body of the ſaid C. and of D. and of E. 
and of F. their beirs, executors and affigns, in 
which caſe Lord Talbot held that C. took only 
an eſtate for life, and that her heirs took as 
purchaſers) as well as the caſe of Bagſhaw and 
Spencer above noticed, they were all caſes of 
truſts, and therefore, like all other caſes 
of that deſcription, are no authorities (even 
in the court of Chancery) for the conſtruction 
in caſes of legal eſtates; as I conceive is ſuffi- 

* cientiy 
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ciently proved by the ſeveral caſes I have al- 


ready cited, to ſhew the diſtinctions taken, by 
the court of Chancery itſelf, between legal and 
and truſt-eſtates, in regard to the force of that 
rule which I am now treating of. 


There are alſo two other claſſes of caſes, which 


have been cited as authorities againſt the force 


of the rule now in queſtion, the one conſiſting of 
the caſes of Burchett and Durdant, and Newco- 
men and Barkbam, and Beaumont and Long, (all 


noticed in a ſubſequent part of this eſſay) and 


other caſes where the anceſtor, either took only 
a truſt-eſtate, or elſe no preceding freehold 
eſtate at all; the other conſiſting of the caſes 
of Peacock v. Spooner, and Hodgſon v. Buſey, 
(which are likewiſe conſidered in their proper 
place in this tract) together with others of the 
fame kind, which relate to the truſts of a term, 
and have nothing to do with the caſe of an 
inheritance, Of all theſe I ſhall take no fur- 
ther notice in this place: for the queſtion is 
not, Whether the words beirs of the body may 
not, under certain Circumſtances, be taken as 
words of purchaſe ; but, Whether thoſe words, 
ſanding perfect independent and unexplained, 
and preceded by a limitation of the legal free- 
hold to the anceſtor in the ſame will, have 
ever been conſtrued words of purchaſe ? After 
the obſervations, I have been making, upon 
the ſeveral caſes above cited, I conceive 
no one of thoſe caſes, can fairly be urged, 

in 


Vide infra. 


te 
in ſupport of an affirmative anſwer to this quef. 
tion; andasto all thoſe other caſes wherein the 
legal freeholdis not limited to the anceſtor, they 
are entirely foreign wo the point in queſtion, 


Where is the man e 
cluded (there ſurely is no one who could not 
have wiſhed) that the ſeveral cafes in which 
this point had fo often been agitated, and 
ſo repeatedly determined; had fettled the 
law in regard to it, fo, as to enable gentle. 
men of the profeſſion to form, ſome probabk 
conjecture at leaſt, if not opinion, reſpecting 
the merits of any queſtion of this nature, upon 
which they might be applied to for their ad 
vice? And how much is it to be regretted, that 
a caſe ſhould ever ariſe of ſo unfortunate a 
complexion, as to induce the court of King's 
Bench to explode fo natural a concluſion, 
and to fruſtrate ſo reafonable a wiſh ? The caf 
I am alluding to is that of Perrin and Blake, 
before that court in the year 1769 à caſe dt 
rectly in point, and wherein that court dehvered 
a judgment, which ſeemed to over-rule and ſu- 
perſede all authorities and precedems, and w 
aſſume the air of an authoritati ve repeal of al 
former opinions and reſolutions upon the ſame 


Perrin ME The caſe was this, one . Williamsſciled in fet 
v. Blake. of a plantation in Jamaica, deviſed in the fol 


2 4 ” 
. 72 Fed, ng wor words : * Should my. wite be enſient 
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with child, at any time hereafter, and it be a 
female, I give and bequeath unto her the ſum 
of 20001. (Fc. and if it be a male, I give and 
bequeath my eſtate real and perſonal equally 
to be divided between the ſaid infant and my 
fon Jobn Williams when the ſaid infant ſhall 
attain the age of twenty-one. fem, It is my 
intent and meaning that none of my children - 
fould full ar difpoſe of my efare for longer 
time than bis life, and to that intent I give, 
deyiſe, and bequeath all the reſt and reſidue of 
my eſtate to my ſan Fobn Williams and the 
ſaid infant for and during the term of their na- 
taral lives, the remainder to my — 
J. C. and his heirs for and during t 
of my ſons Fobn Williams and the ſaid 
the remainder to the beirs of the body 
ſons Fobn Williams and the ſaid infant lawfully 
begotten or to be begotten, the remainder to 
my daughters, Cc.” No other ſon was born, 
ad the queſtion was, what eſtate Jobn Wil: 
lamt took under this will? 


Had this been the caſe of a raf-oſtate, the 
court of Chancery, it may be preſumed, would 
have conſtrued it an eſtate for life in J. . 
upon the clauſe expreſſing the teſtator's wil, 
that his ſons ſhould not convey a greater in- 
tereſt than for their lives. But as it was the 
limitation of a legal and not a truſleſtate, the 
court of Chancery itſelf (in conformity to its 
own eſtabliſhed diſtinctions above explained) 


We 
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dee must conchide; would "Re decreed it an 


eſtate· tail in J. V. Could this be queſtione 

after the caſes I have before cited, the ſevera 
"caſes which I am now about to conſider 
would put it entirely out of doubt. 


Indeed there is one very particular caſe which 
goes directly to this point, I mean the caſe of 
Leonard v. The Earl of Suſſex, where A. deviſed 
lands to truſtees and their heirs, for payment of 
debts and legacies, and then to convey one 
moiety of the reſidue to H. and the heirs of hi 
body by a ſecond wife, and in default of fuck 
iſſue to her ſon F. and the heirs of his body, the 
other moiety to F. and the heirs of his body, re. 
mainder over; taking ſpecial care in ſuch ſetth. 
ment, that it never be in the power of either i 
my ſaid ſons F. or H. to dock the intail of eitho 
of the ſaid moieties given them during thei « 
either of their life or lives : now reſtraining the 
ſons from docking the intail, was ex4@ly th 
fame thing as reſtraining them from conveying 
4 greater intereſt than for their lives: for with 
out docking the intail it was impoſſible they 
ſhould convey any greater lawful intereſt ; ye 
the court of Chancery there held, that if it had 
been a legal inſtead of a rut limitation, the 
ſons would have been tenants in tail notyiti- 
| Randivg that reſtrictive clauſe. And Lol 
Talbot afterwards in the eaſe of Lord Glens: 
chy v. Boſwell ſaid, that in the caſe of Leone 
v. The Earl of Suſſex, had it been by act . 

cul! 


113 ] 
ruted, it would have been an eſtate- tail, and Cal. Temp. 
the reſtraint had been void; but being an 9 
executory truſt the court decreed according to 
the intent, as it was found expreſſed in the 
will. And fo likewiſe Lord Hardwigke, in 2 Alk. 581. 
the later caſe of Bas ſhaw v. Spencer (before 1 Veney 149. 
cited) ſaid, that if the caſe of Leonard v. Earl 
of Suſſex had been a [gal efate, the ſons would 
have been 7/enants in tail; but in equity upon 
a truſt-eſtate, the clauſe for interpoſing truſ- 
tees, &c. governed the whole caſe. 


But notwithſtanding all this, the ſtronger 
diſcernment of the court of King's-Bench. in 
the caſe of Perrin v. Blake, told them, that 
thoſe diſtinctions were too refined and nuga- 
tory, and ought now to be aboliſhed, how- 
eyer they might have ſuited the narrow ſtrict- 
neſs of preceding times. And though it is 
true, that theſe very diſtinctions had hitherto 
been received and adopted even by a court of 
equity itſelf, it was nevertheleſs impoſſible to 
reconcile them, in any degree, with that enlarg- 
ed and more enlightened ſtile of doctrine, which, 
at this period, ſo eminently diſtinguiſhed the 
deciſions of the court of King's-Bench ; nothing 
therefore remained but to explode theſe old illi- 
beral diſtinctions, by ſome ſolemn reſolution di- 
rectly in point; and accordingly, the court of 
King's-Bench adjudged that J. Williams took 
only an eſtate for life under the deviſe in queſtion. 

I | It 
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It is true, indeed, that the late Judge Yate 
(a very reſpectable authority) who then filled 
a ſeat on that bench, oppoſed the deciſion with 
great depth of learning and folidity of argy. 
ment; but unfortunately his arguments were 
drawn from ſources much too antiquated to 
meet with the attention, which many people 


converſant in theſe matters, are even ftill ſo 
old faſhioned as to think, they merited. 


Singular however as the opinion of Judge 
Yates was in the court of King's-Bench, it after- 
wards appeared, that the majority of the jud- 
ges in the Exchequer-chamber were influenced 
by the ſame ſtrict attachment to old eſtabliſhed 
rules of law; and accordingly reverſed the 
new deciſion of the court of King's-Bench, 
and thereby reſtored the venerable uniform 
train of preceding judgments upon the ſame 
point, to its former authority. I ſhall ther- 
fore conſider thoſe judgments as once more 
intitled to our attention, and accordingly pre- 
ſent the reader with a conciſe view of them, 


The firſt caſe I ſhall mention, was a deviſeof 

land to a truſtee, and his heirs, during the life 

— 311. only of A. upon truſt, to permit and ſuffer 4. | 
. Durdant. during his life to receive the rents and profits, 
without impeachment of waſte, and after the 

deceaſe of A. then to the beirs- male of the boch 


f 
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of A. now Hving, and to ſuch other heirs, male, 
and female, as he ſhould afterward have ot his 
body. In that cale it ſeems. the firit queſtion 
was, whether the eſtate for life did not execute 
in A. by the ſtatute of uſes, for if ſo (ſays the 
reporter) he would be ſeiſed of an eſtare-tail. 
But the court reſolved the firſt limitation was 
a truſt, and not an eſtate executed. Now this 
was a point the court had no occaſion to have 
entered into, or have given any reſolution upon, 
if the other and principal point, of the ſubſe- 
quent limiration's veſting or not in the anceſtor, 
had not depended upon it : therefore it follows, 
that if the eſtate for life had been executed, 
and not a mere 7#/i-eſtate, the ſubſequent li- 
mitation would have veſted in the anceſtor, not- 
withſtanding the ſtrong intention of the teſ- 
tator to the contrary. 


So where a teſtator, by his will, deviſed lands 
to truſtees and their heirs, and declared that the 
ſaid truſtees and their heirs ſhould ſtand ſeiſæd 
of the lands to the uſes, intents and purpoſes 
therein after mentioned, that is to ſay, to the 
intent and purpole to permit and tuffer A. to 
receive and take the rents and profits for and 
during the term of bis life, and after his dece iſe 
ſhould ſtand ſeiſed of the lands to the uje of 
the bers of the body of A. remainder over; with 
a proviſo, that the ſaid truſtees and the ſaid A. 
might make a jointure for his wiſe ; the quel- 
£2 tion 
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tion was, whether 4. had an eſtare-tail exe. 
cuted or not? And it was adjudged he had. 
For Holt C. J. ſaid, that this would have been 
a plain truſt at common law, and what at 
- common law was a truſt of a freehold or an 
inheritance, is executed by the ſtarute, which 
mentions the word truſt as well as uſe. And 
it was held that a power to make a jointure 
does not neceflarity exclude an eſtate- tail, be. 
eauſe as tenant in tail cannot make a jointun 
without diſcontinuing or barring the intail, ſuch 
power has its uſe. And Holt in this caſe denied 
the caſe of Burcheit and Durdant to be law, 
Now, though the power of making 2 
jointure is itſelf, perhaps, not a ſufficient 
ground upon which to deny that con- 
ſtruction, which gives an eſtate- tail, yet the 
circumſtances attending that power 1n the 
preſent caſe, ſeemed to be very ſtrong againſt 
an eſtate-tail, that power being made to de. 
pend upon the conſent and concurrence of 
the truſtees, and they being required to join 
in the execuiung it, and of courſe in the con- 
veyance for that purpoſe ; which ſeems to have 
been an evidence of the teſtator's intention, 
that the eſtate ſhould remain in them, and 
conſequently that he did not intend A. ſhould 
take any legal eſtate at all, much leſs an eſtate- 
tail. But, however, the ſtrength of the ge- 
neral rule prevailed againſt theſe arguments d 
intention. | 
$0 


| . 
So where one bequeathed the ſurplus of his Legate v. 
perſonal eſtate to be laid out in lands, to be — 1 
ſettled on B. his nephew for life, and after his 1 Eq. Abr. 
deceaſe to the heirs male of the body of bis ſaid 394.1 


nephero lawfully to be begotten, and the beirs- 
male of the body of every ſuch beir-male ſeverally 
ard ſucceſſively as they ſhould be in priority of 
birth, every elder and the beirs-male of bis bedy 
to be preferred to every younger, and for want 
of ſuch iflue to his brother C. for his life, and 
after his deceaſe to the heirs- male of his body 
begotten, Ec. B. upon a bill brought by him 
againſt the executor, to which C. was no 
party, obtained a decree to have the money 
paid to him, inſtead of being laid out in a 
purchaſe, ſuggeſting that if the money was 
to be laid out in a purchaſe, he was to be 
made tenant in tail of the land by the ſaid 
will, and might immediately bar it; he after- 
wards died without iſſue, and thereupon C. 
brought his bill for an account of the eſtate, 
alledging that B. was not to have been tenant 
in tail. Upon this queſtion it was contended, 
on the behalf of C. that it was evident from 
the frame of the will that B. was intended to 
be only tenant for life, and not to have power 
to bar his iſſue; and then a court of equity 
would decree it to be ſettled according to the 
intent, and the caſe of Leonard v. Earl of Suſſex 
was cited. On the other fide it was inſiſted, 
that if the latter words in this will (and to the 
3 2 beirs» 


* 
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beirt- male of the body of every ſuch beir. 
male, Fc.) ſignify any thing, it is no more than 
what was included in the firſt, and then ex. 
preſſo corum que lacite inſunt nibil operatur, 
Lord Cort per ſaid, there having been a decree 
already in the coſe, it muſt depend on what it 
was at law; and he was inclined to think the 
judges there, might take it as an eſtate- tail; 
he therefore directed a caſe to be made for the 
opinion of the judges of K B. upon which three 
judges againſt one held that it was an eftate. 
tail. Though P. Williams ſays the parties 
agreed, yer in (1 Vz. 3 ) Lord Hardwict: 
ſays that Jord Corrper thought himſelf bound 
to agree with the three judges, and fo de. 
creed, | 1 


So where a teſtator deviſed lands to N. fer 
Eis life, and after the deceaſe of the ſaid N. he 
deviſed the ſame unto be heirs of the bady of 
the ſaid N. lawfully to be begotten, and hi 
heirs for ever; but if the ſaid N. ſhould hap- 
pen to die without ſuch beir-male, then he de- 
viſed the lands to B. &c. The queſtion was, 
whether N. took an eſtate-tail or for life only 
by the will? It was contended on one fide, 
that the teſtator intended him only an eſtate 
for life, by his deviſing it to him exprelsy 
for life; and then here were the ſuperadded 
words, bis heirs for ever engrafted on the words 
beirs-mates, that though theſe words Beira mali 

were 


( 19 J 
were in the plural, yet the ſubſequent words 
bis and for default of ſuch beir- male qualified 
them, ſo as to make them ſignify the ſame 
thing as next beir-male in Archer's caſe. But 
however the judges were all unanimous in 
opinion, that N. took an eſtate- tail, that the 
rule was ſellled ſo firmly that it was not 10 be 
diſputed. They held that the ſubſequent 
words bis and if he dies without ſuch beir- 
male, were not ſufficient to reſtrain and alter 
the operation of the words beirs-malz, and fo 
qualify them as to make them a deſcription of 


the perſon z and they all agreed that the ope- 
ration of plain and clear words, and a ſettled 


rule of law, ſhould not be defeated or broke 


into by uncertain or doubtful words. 


Fo in a caſe before the council in 1730, 


(at which Lord Raymond and Lord C. J. Eyre + 


were both preſent) upon an appeal from Bar- 
badoes, wherein the teſtator deviſed to L. for life, 
then to the heirs of the body of I. and their 
beirs, and if ſhe died without ſuch heir of her 
body, then over. This was holden to be an 
eſtate-tail in L. 


So where lands were deviſed to truſtees and 
their heirs in truſt to convey them to the uſe 
of D. for her life, without impeachment of 
waſte (voluntary waſte in houſes excepted) 
remainder after her death to her huſband for 

I 4 life, 


Lord Glenor- 
chy v. Boſ- 
ville. 

Caſ. Temp. 
Talb. 3. 
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life, remainder to the iſue of ber body, remain- 


der over. Upon the queltion. whether D. 


became intitled to an eſtate in tail or only for 


life under this deviſe? Lord Talbat ſaid, he 
ſhould upon the firſt queſtion make no diff. 
culty of determining it an eſtate- tail, had it 
been an immediate deviſe. Now in this caſe 
the ſublequent words were iſſue of the body, 
inſtead of beirs of ibe body, which puts Lord 
Talbo!'s opinion in favour of the general 
rule, in a very ſtrong light, when we con- 
ſider that the word iſue is not ſo appropriated 
a word of limitation as the word heirs, as | have 
obſerved in a preceding page. 


So in the caſe of Papillon and Voice, which 
I have before cited, where lands were deviſed 
to B. for life without impeachment of waſte, re 
mainder to truſtees and their heirs during the 
hte of B. to ſupport contingent remainders, 
remainder to the heirs ot the body of g. r- 
mainder over. Lord Chancellor King agreed 
that the intent was plain to give an eſtate for 
life only, with a contingent remainder of the 
inheritance, upon the clauſe appointing truſ- 
tees to preſerve contingent remainders ; yet 
held, that this remainder was within the gene- 
ral rule, and muſt operate as words of put- 
#haſe, and conſequently create a veſted eſtate 


tail in B. and that the breaking into this rule 
would create the utmoſt uncertainty. 


Again, 


IL]! | 


Again, in the caſe of Coulſon and Colſon 


in Chancery, which was a deviſe 1% C. for life, 


2 Str. 1125. 
2 Atk. 246. 


Coulſon v. 


remainder to A. and B. and their heirs to ſup- Coolſon. 


por contingent remainders during the life of C. 
remainder to the beirs of the body of C. law- 
fully begotten. Upon a queſtion, whether C. 
took an eſtate-tail or for life, a caſe was ſtated 
for the opinion of rhe judges of B. R. who all 
certified that an eſtate· tail in remainder veſted 
in him. Here it was the intent of the teſtator 


to give only an eſtate for life, if he meant any 


thing by the interpoſition of truſtees to ſup- 
port contingent remainders; for if he did not 


intend ſuch an eſtate, as might determine 


by forfeiture or otherwiſe in C.'s life-time, there 
was no room for the eſtate to truſtees during 
the life of C.; and unleſs he meant that the 
heirs of C. ſhould take by purchaſe, and not 
by deſcent, there were no contingent remain» 
ders to be ſupported. (A) 


So 


[EEE 


(A) The reader, moſt probably, will think the deter- 
mination in the caſe of Coulſon and Coulſon, was ſu fi- 
cient to have cloſed the queſtion, and removed all 
ground for any further diſputes upon the ſame point. 
And indeed bath the bench and the bar ſeem to have 
acquieſced in this opinion, till the judgment of the 


court of King's-Bench, in the caſe of Perrin and Blake, + 


ripped up the matter again, and opened new ſources 
of uncertainty, diſpute and litigation, by reducing the 
point 


1 
Sayer v. So in a ſubſequent caſe of Sayer and Maſter. 


Maſterman. 


man in Chancery in 1757, before the lords com. 
miſſioners of the Great Seal, Willes, Smythe and 
Wilmot, where there was a deviſe in the follow. 
ing words, viz. * And in caſe 1 die, not 
* leaving iſſue born at the time of my death, 
* or en ventre ſa mere, which ſhall afterwardi 
* be born alive, I do further give and deviſe 
after the death of the ſaid wife, to my bro. 
ther E. S. all thoſe my ſeveral eſtates or 
farms at, Sc. during his natural life, with 
power of making any jointure or jointures 
* upon any woman or women he ſhall marry, 
and after his deceaſe to ſuch child or chil. 

* dren 


—— 


point to a queſtion of di/cretionary conſtruction. That 
the bench in general conſidered the caſe of Coxl/ox and 
Coulſon as a ruling authority, appears as well by the 
deciſion in the ſubſequent caſe of Sayer and Mafternas, 
as by the reverſal in the court of Exchequer-chamber, 
of the judgment given by the court of King's. Bench, 
in the caſe of Perrin and Blake. And that the ſame ops 
nion influenced the bar in general, I am induced to be- 
lieve, as well from the ſentiments I have heard many 
eminent council expreſs in regard to the matter, as from 
che peruſal I have been favoured with of, what I an 
rold are, the copies of the opinions of ſeveral of the 
greateſt lawyers of the age, whoſe names, it appears, 
thoſe copies bear; and which opinions, I am informed, 
{as the copies themſelves indeed import) were given 


upon the ſame deviſe, which was the ſubjet of 
the queſtion, in the caſe of Perrin and Blake. 
All 
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« dren as Ball lawfully de begotten” by hit} 
« the males however” to. be preferred before 
« 'the femalen an@ they to ſucceed according 
„to cheib Babe and itt trat 0 pleserve 

« the” remainders from being 
4 « barret during the liſe of che aid” E. S. 
1 do give the ſuid ſeveral eſtates and farms 
« to my deat friend Dt. R. and after the 
« deceaſe of my ſaĩd brother; and on failure 
t of iſſue as aforeſaid, I give the Tait ſeveral 
« eftates and farms to my loving brother 
«. G. F. and the beirs of bis body; the mattirbav- 
2 preference as aforeſaid, and ſucceeding 
_ r On 


UA 


i. I'S 1 


1 


4, 


| All theſe opinions {if the copies which I bare been | 
ſpeak true) concur in giving an gate. ail to J. Williams | 
among theſe copies, I have ſeen Tome bf ati opinion, 
which if really given by the great perſon to whom it is 
aſcribed, and whoſe name the copies bear cannot ba 
mentioned without the utmoſt reſpect ; for it is ſaid to 
have been given by the preſent Chi Julite of the court 
of King's-Bench, he being ben his tmajeſty's ſolicitors 
general 5 and therefore I dare not aſſume the liberty 
of communicating the purport of this opinion to the rea · 
der in any morecompendious:termis, than the very words 
of the copies which I have ſeen, which are as follows : 
Upon the. authority of the late determination in Coulſon 
«rd "Coulſon, theugh, I am aware how fat the: er- 
fran ben differs from that cafe, I think the remainder | 
to the heirs of thi'body'ef John will eptrate as a limita- 


tion to. bins id tai, ne Aare 
be might dark.” 25 +» Ks wo RIO ** 


; Toth Ape. * 0 V. Marra. f 
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contingent remainders from being barred 


give the ſaid eſtates and farms 


The . queſtion whether 

— — wes 

a i: Apd che-court Gone thts 
he 


der to B. and remainder 

his iſſue, | 

. 
5 


and it was 
adjudged by the whole court, that 


the heit 
of A. took nothing, becauſe the word 


beir 
7s was a word of Imitation ; the words 
of 


* during 
: — 8. Teide the ſaid 
+ 7 fd find Do 
1 8 iſſue of the fad g. 8. 1 
niece M. C. r 
be. 
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markable : And thus (ſays he) has the law 
« heen long clear ly ſettled as to this point, 
« eyer ſince Brett and KRigden's caſe z but on 
« this occaſion I have been the larger in deli- 
« yering the judgment of the court, becauſe 
« of ſome late endeavours to invalidate this 
« rule, which by the way may make it pro- 
per to obſerve, that the altering ſettled rules 
concerning property, is the moſt dangerous 
« way of removing land marks.” 


doubt not that the reader's curioſity is 
on the ſtretch, to learn, upon what principles, it 
was poſſible to get rid of ſo ſtrong a ſyſtem of 
authorities as the faregoing. And, I confeſs, I 
know no other way of abating his wonder upon 
this occaſion, than by directing his attention to 
thatextraordinary liberality of ſentiment, which, 
at this period had diffuſed itſelf through the 
court of King's Bench, and taught the majority 
of the Judges there, to reaſon and decide, 
upon grounds of a much larger ſcale, than 
had before found reception within the 
rigid illiberal pale of Veſtminſter-Hall. Old 
caſes, it could not be denied, did very well 
for old times. But did not thoſe cafes and 
thoſe times keep equal pace, and both grow 
anliquated together? New times called for 


new deciſions; In other ſciences we. find 
that every age produces its own diſco- 


veries, and detects the errors of preceding 
4 times; 
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dimes; and why is the ſcience of the law 90 
be the only ſtationary branch of human know. 
ledge ? Is not that likewiſe incumbered with the 
errors of paſſed ages which call for the correc. 
tions of modern ingenuity ? The herd of may. 
kind, it 1s true, do well to adhere to old rule, 
for want of capacity to ſtrike out better. But 
men endowed with ſuperior talents are to look 
higher ; and inſtead of berraying a ſupineneſ 
of ſpirit by a ſervile attention to precedent, 
they are to exert their abilities in the 

field of 1 Improvement, and diſtinguiſh themſelves 
by their activity in reprobating the quaint 
tenets of their forefathers, and introducing new 
doctrines more ſuitable to the improved policy 
of their later times. In this manner they wil 
moſt effectually purſue the laudable ambition, 
of founding an original merit in themſelves, for 


; Proaues et que non fecimus itf 


Vix ea noſtra voco 


It is to reflections of this nature, we are to 
have recourſe, in order to moderate our fur- 
prize, when we are told, that in the caſe of Pu. 
rin and Blake, the court of K. B. exprekily 
held, that precedents are in general to be di 
carded, for that they ſerve only to confound, 
and that every caſe ought to ſtand upon is 
own bottom ; that wherever an old maxim, the 
policy of which had ceaſed, could juſtly be 


departed from, it ought to be done; and that 
ever) 
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every thing which ſavours of antient ſtriftneſs, 
ought to be diſcountenanced and exploded. 
Such, I am informed, was the language of that 
court in delivering their opinion upon that caſe; 
and ſuch, I conceive, are the only ideas which 
could dictate the judgment then pronounced. 


[t is true, that, in the arguments upon the 
eaſe of Perrin and Blake, it was inſiſted, that ſe- 
veral of the caſes, which I have before obſerved 
to have been cited in ſupport of the determi- 
nation in that caſe, were inſtances of the words 
beirs of the body having been taken as words of 
purchaſe ; and that, as to the caſes cited in ſup- 
port of the rule, all thoſe wherein there was 
no limitation to truſtees to ſupport contingent 
remainders, were not ſtrictly applicable to the 
queſtion in that caſe; that the intention 
was plain to make the heirs of the body take 
by purchaſe ; the caſes adduced, wherein they 
had been admitted to take as Purchaſers, 
proved there was nothing contrary to Iaw in 
Tuch intention, and Tfirefore ſuch- intention 
ought to be effectuated. "ny g 


But upon this ſort of arguments, we are to 
obſerve, that in regard to the caſes wherein the 
words beirs of the bedy were admitted to operate 
3s words of purchaſe, there is not one of them 
that falls within the literal extent of the rule; 
which, I conceive, ſufficiently appears, from the 
obſervations I have made in my examination: 

of 
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of thoſe dn. ; Therefore, though it wat 
not illegal to, conſtrue. the! words. þeirg. 45 
bedy to be words of purchaſe, in caſes 2ha 
did not fall within the rule of law, which 
ſays they ſhall be words of\-lingitation 3 din 
proves nothing in regard 10 the Igel of 
ſuch conſtruction, in another caſe which wan 
every one of the circumſtances, that took — 
caſes out of the extent of that rule. 
to the caſes, which want the — th 
truſtees to ſupport contingent. remainders, dot 
being applicable to the queſtion in the caſe 
of Perrin and Blake, it muſt be allowed, tha 
many at leaſt of thoſe caſes contain ſtrong 
arguments of intention (as ſtrong, perhaps, 
as that of limiting an eſtate to truſtees. to ſup 
| port contingent remainders) that the heirs of 
the body ſhould take by purchaſe z and ther 
fore ſuch caſes directly apply to prove this ge- 
neral poſition, viz. that in thoſe caſes to which 
the rule of law, now under conſideration ci. 
tends, that rule is ſufficiently ſtrong to con- 
troul the plain intention. 


en without recurring 10 any otke 


Coulſon, and Scher —— every us 
of which there was a limitation to truſtes 


to ſupport contingent. remainders, ſufficieg 
rule the caſe of Perrin and Blake 2. Andi 


deed upon examining the matter, the limits 
00 


1 25 1 

gion in theſe caſes to truſtees to ſupport contin- 
gent remainders, ſeems to ſet the force of the 
two arguments upon the intention, and upon the 
teftator's being inops concilii, in direct oppo- 
ſition to each other. For if we ſuppoſe the 
teſtator acquainted with the neceſſity and uſe, 
of limiting an eſtate to truſtees to ſupport 
rontingent remainders, it ſcarcely ſeems rea- 
ſonable, to ſuppoſe him unacquainted with the 
legal nature and force, of a limitation to the 
beirs of the body after a preceding eſtate for 
life : and then as we cannot ſay he is inops con- 
cili, there exiſts no pretence for conſtruing his 
words otherwiſe than according to their legal 
import and operarion. On the other hand, if 
we admit he did not underſtand the uſe or in- 
tention of the limĩtation to truſtees to ſupport 
contingent remainders, but only uſed it be- 
cavſe he had ſeen it uſed in ſome other will 
or ſettlement, then no particular intention can 
be inferred from his inſerting that clauſe. 


It may, indeed, be admitted that thoſe who 
ſhall argue againſt the ſtrict obſervance of the 
rule I have been ſpeaking of, may ſometimes 
chance to have the intention of the reſtator ou 
their fide ; bur let them conſider whether « rule 
of lay, inviolably obſerved for more than three 
hundred years paſt, can ever he a decent ſacri- 
ge to the prefitnptive conſtruction of an in- 
determined of illiterate teftator's intention. 
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So long as certain technical expreſſions ſhall 
be allowed their fixed legal import and opera. 
tion, it will be in any man's power to ſecure the 
limitation of his property from litigation and 
arbitrary conſtruction, by applying to thoſe 
whole buſineſs it is to be acquainted with the 
force and import of ſuch expreſſions. Where 
any conſiderable property is concerned, a man's 
own intereſt in ſecuring the efiect of his inten- 
tion will lead him to ſuch a lep; where the 
property is fo inconſiderable as not to be 
thought worth the trouble or expence of ſuch 
aſſiſtance, the diſpoſition of that property, and 
of courſe the teſtator's intention with reſpect 
to it, is leſs material and momentous. Some 
caſes, it is true, may happen, wherein ſuch 
application may accidentally be impracticable; 
bur is every teſtator to be denied this power 
of effectuating his intention, becauſe accident 
may Put it out of the reach of ſome few, and 
ſome others may want inducement-to uſe it? 


If no technical expreſſions are to be exempt 
from the operation of an occaſional diſcretio- 
nary conſtruction, where is the teſtator who 
can make his own will ? The moſt careful and 
guarded endeavours which a man ſhall exert 
for that end, will only amount to leaving ſome 
precarious inſtructions behind him, the force 
and effect of which, muſt depend on the di 
cretion or diſpoſition of thoſe, in whom the 
power of conſtruction ſhall be repoſed for the 

| time 


1 
time being; it is their diſcernment, humanity 
or ſpiritof improving old laws, muſt in fact make 
the will of every teſtator in the kingdom. 


It is true that the court of King's-Bench, in 
delivering their opinion upon the caſe of Per- 
rin v. Blake, ſeemed to lay a conſiderable ſtreſs 
upon arguments of convenience and policy. 
But, I muſt confeſs, that all which I have heard 
urged upon thoſe grounds, ſo far from ſup- 
porting the judgment in that caſe, appears to 
me to afford very ſolid reaſons againſt it. It 
was ſaid that the eſtabliſhed diſtinction be- 
tween legal eſtates and /ruſts might be attend- 
ed with inconveniencies, from the difficulty 
which ſometimes might occur in determining 
whether a limitation gives a truſt or legal 
eſtate. But this is a difficulty of that fort 
which rarely, very rarely, has ever occurred 
and upon the long eſtabliſhed rules of con- 
ſtruction very rarely can occur. It is im- 
poſſible, indeed, to ſay what variety of new 
queſtions, new principles of conſtruction may 
introduce; but certain it is, that whilſt old 
diſtinctions between the words creating !rufts 
and legal eftates ſhall prevail; for every Angle 
queſtion that can ariſe, as to the effect of a 
limitation in that reſpect, at leaſt an hundred 
diſputes muſt ariſe about the diſcretionary 


conſtruction of a teſtator's intent: in the caſe 2 Alk. 246. 


of Zagſbato v. Spencer (as doubtful a caſe of : 
| K 2 | that 


upra, p. 84. 
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that ſort as probably can ever occur) the Nac 
ter of the Rolli clearly agreed with Lord Hard. 
<icke, as to its being a rruſt-eſtate, though 
the firſt denied that latitude of conſtruction 
even to a truſt. limitation which the other ad- 
mitted upon the ſcore of its hows, a ey and 
not a legal ue. 


It was alſo obſerved in the argument ig 
the caſe of Perrin v. Blake, that in a com- 
mercial country, every clog ſhould be remoy. 
ed which tends to obſtruct the circulation of 
property: But, how the deciſion in queſtion 
can be ſupported on ſuch a ground, I am a a 
loſs to apprehend. Sal CS 


The conſtruftion adopted by the DRE 
King's-Bench in the cafe of Perrin v. Blaky, 


fo far from unlocking property, really ties it 
up for a longer period, and impoſes à more 
ftri& clog upon it, than the limitations com- 
monly uſed in marriage: ſettlements, where the 
lands are ſtrictiy ſettled upon the huſband for 
life, remainder to truſtees to ſupport conhtin- 
gent remainders, remainder to the wife for 
life, remainder to the firſt and other ſons ſuc- 
ceſſively in tail for in ſuch ſertlement 
the firſt ſon that RED the age of twenty-one 
years may, with the conſent and concurrent 
of his father, by ſuffering a recovery; unfetter 
the eſtate, and make a new ſettlement upon 
his marriage, or other deſirable occaſion. Hit 
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it is quite ocherwiſe in regard to a limitation 
to the father for life, remainder to truſtees to 

- contingent. remainders, remainder to 
the heirs. of the body of the father, if we con- 
ſtrue the ſubſequent words beirs of the body, 
a3 words of purchaſe, giving a contingent 
remainder to the heir of the body ; for then 
as nemo eſt heres viventis, it is impoſſible to 
fay who will be heir of the father's body till 
his deceaſe; ard conſequently it will be out 
of the power of the father and eldeſt, or any 
other child, to make any ſecure and effectual 
diſpoſition or ſettlement of the eſtate, either 
upon marriage or any other the moſt important 
or advantageous occaſion, The inheritance 
muſt remaia ſuſpended during the father's life, 
and though he ſhould have half a ſcore chil- 
dren, yet. ſhould he live to an old age, and 
ſurvive them, the eftate cannot veſt in any of 
them; but may, perhaps, become the pro- 
perty of ſome remote remainder- man, whoſe 
name poſſibly was inſerted in the will, only to 
wind up the general round of limitations. 


It is true, if the example of the court of 
King's-Bench in the caſe of Perrin v. Blake 
were to be followed by our other courts of 
juſtice, and the ſame liberal mode of conſtru- 
ing wills, were to be once fully eſtabliſhed, it 
would open an almoſt unlimited power to the 
judge, of diſpoſing of the property of teſta- 
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tors, and directing the circulation of it to his 
own mind; and that, I take it, is the only 
ſenſe in which it could fairly be ſaid to remove 
any clog upon the circulation of property. 


If rules and maxims of law were to 
ebb and flow with the taſte of the judge, 
and to aſſume that ſhape, which in his 
fancy beſt becomes the times; if the 
deciſion of one caſe were not to be ruled by 
or depend at all upon former determinations in 
other caſes of a like nature; I ſhould be glad 
to know what perſon would venture to pur. 
chaſe an eſtate, without firſt having the judg- 
ment of a court of juſtice, reſpecting the iden- 
tical title under which he means to purchaſe? 
No reliance could be had upon precedents; 
former reſolutions upon titles of the ſame kind 
could afford him no aſſurance at all. Nay 
even a deciſion of a court of juſtice upon 
the very identical title, would be nothing 
more than a precarious temporary ſecurity ; 
the principles upon which it was founded, 
might, in the courſe of a few years be- 
come antiquated; the ſame title might 
be again drawn into diſpute ; the taſte and 
faſhion of the times might be improved; 
and on that ground a future judge might 
hold himſelf at liberty (if not conſider it 
his duty) to pay as little regard to the 
maxims and deciſions of his predeceſſor, 8 
that predeceſſor did to the maxims and n= 
00S 
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Gons of thoſe who went before him. Thus, 
ſo far from opening a door to the circulation 
of property, the prevalence of ſuch a doctrine 
muſt prove the molt effectual obſtacle to it; 
for men will be very cautious how they ven- 


ture upon the purchaſe of property, the enjoy- 


ment of which muſt depend wholly upon ſuck 
fluctuating temporary rules of conſtruction. 


Another plauſible ground advanced in ſup- 
port of the judgment of the court of King's- 
Bench in the caſe of Perrin v. Blake, till re- 


mains to be examined. It was there laid down 


as a principle, that the intention of the teſtator 
ſhould be the fole rule of conſtruction, in ali 
caſes of deviſes; and that ſuch intention when 
explained, ſhould control the legal import of 
any term of art, That a principle of this na- 
ture, under certain limits and reſtrictions, does 
and ought to prevail, I believe no one conver 
ant in our laws will attempt to deny; but that 


ſuch a principle has never yet been admitted, 


in the latitude there laid down, ſeems to be prov- 
ed beyond controverſy by all the ſeveral caſes 
I have before cited. And that no ſuch unli- 
mited principle ought ever to prevail; may, 1 
think, be clearly demonſtrated from the infi- 
nite uncertainty, inconvenience, and vexation, 
which it muſt neceſſarily produce. 

Certain eſtabliſned maxims, as to the legal 
import and effect of technical expreſſions, will 
| TY RES 212 1 render 


Vide alſo 
2 Atk. 575, 
576. 
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render the deciſion of titles to property a 
little dependent as the nature of things will 
admit, upon the occaſional opinion, hy. 
mour, ingenuity or caprice of the judge, and 
are therefore the molt proper and ſure ground 
for titles to reſt and depend upon. Titles ſo 
founded may be eaſily and clearly aſcertained, 
and under them a permanent — 
ment may be expected. 


Conſtruction e 
by certain fixed known rules, will not be 


liable to thoſe various temporary influences 
which muſt neceſſarily have a. ſhare in di. 
recting the diſcretionary deciſion. of any 
court upon earth: no inducements there: 
fore can ariſe, no room can be left to dif. 
pute or litigate titles built on ſuch a ſtable 
foundation. Whereas, on the other hand, the 
implied intention of a teſtator is at beſt un- 
certain z frequently very doubtful ;., fayour, 
affection, caprice, nay different habits of think- 

ing, and modes of expreſſion in different men, 
will occaſion different conſtructions of the 
ſame will. Very often, I'll venture to ſay, 
a teſtator himſelf would be at a loſs to ſix ot 
expound his own intention, when the reaſon, 
humanity, or ingenuity of à judge, might 
conceive it clear as daꝝ- light. Whoever has 
been converſant i in ſettling the wills of teſtators, 
mult often have experienced the truth of this 


poſition ; and if a teſtator himſelf is at a loſs 
to 
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to aſcertain or expound his own intention, we 
are certainly not to wonder, that other men 
ſhould differ widely in their conſtructions 
of it. What reliance can be had on à title 
raiſed on ſo © precarious a ground? What 
ſecurity of enjoyment can be expected under 
it? Setting aſide” all thoſe grounds for differ- 
ences in the conſtruction of the ſame will, 
which may ariſe from different degrees of un- 
derſtanding, apprehenſion, or diſcernment in 
different men, it is certain, that different am- 
bitions, intereſts, party principles and con- 
neftions, will ever lead men to differ and dif- 
pute as much about the conſtruction of a will, 
as about any other act in which they are con- 


It is evident, therefore, no ſort of reliance 
can be had upon titles depending on D 18cry- 
TIONARY CONSTRUCTION, until they have re- 
ceived the ſanction of a court of juſtice; a fuit 
commenced in one court in eaſes which depend 
upon ſuch conſtruction, generally produces an 
appeal to a ſuperior court; thus are vexatious 
{its continually encouraged and multiplied; 
innocent people perpetually harrafſed ; and 
eſtates ſpent ten times over, in endeavouring to 
aſcertain the titles to them. Theſe ſeem to be 
the neceſſary fruits of the unlimited principle 
laid down and adopted by the court of King's- 


11 


Bench, in their deciſion of the caſe of Perrin 
v. Blake, | 


For theſe reaſons I think it clear, that the 
intention of the teſtator ſhould never be ſo fa 
indulged, as to control all eſtabliſhed rules d 
conſtruction. Wherever the conſtruction, upon 
the apparent intent of the teſtator, is not con, 
trary to the conſtruction upon certain eſtabliſh. 
ed legal maxims, reſpecting the import cf 
terms made uſe of by him, fo far let the ap- 
parent intent be the guide in the conſtruction, 
but not one jot further; and wherever the 
terms of art made uſe of, do not fall within 
the allowed extent of any eſtabliſhed legal 
maxim reſpecting their import and operation, 
there let the intent be the fole guide of con- 
ſtruction, becauſe there, a more certain or bei. 
ter rule of conſtruction is not ſacrificed to it 
Theſe are diſtinctions which have long fince 
prevailed in our courts of juſtice ;| and 2 
they appear to be founded in good reaſon, and 
permanent uſeful policy, it is to be hoped'the 
ſupreme court of judicature in this kingdom, 
will not ſuffer them to be controlled by any 
temporary notions of any other court wats 
ſoever. —Surely it is better that the inten- 
tions of twenty teſtators every week ſhould 
fail of effect, than that thoſe rules ſhould 
be departed from, upon which the general 

ſe-uriy 
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ſecurity of titles and quiet enjoyment of pra» 
perty ſo eſſentially depend. 


Where, in the name of wonder, can be the 
convenience, where the policy, of directing our at- 
tention and ſolicitude to ſubſtantiate the conjec- 
tural intentions of the dead, at the expence of 
ſo much perplexity, ſtrife, litigation, anddiſtreſs 
to the living ? How much more rational and 
better calculated for the great ends of ſociety, 
is the doctrine recommended by Lord Mans- 
feld in the caſe of Doe and Laming, where his 
Lordſhip's words, as reported in i Burrow 106. 
merit our molt ſerious attention, no leſs for 
the juſtneſs of the obſervation, than for the 
real importance and utility of the advice they 
contain. Ir is to be LAMENTED (lays that 
great Judge) that queſtions of this kind 
have occaſioned fo much L1TIGATION and 
„ EXPENCE. The BEST way to SETTLE them 
is to reduce the matter, if poſſible, to ſome 
„ CERTAIN RULES.” . 


I ſhall now proceed to remark, that al- 
though words of limitation grafted on the 
words herr-male, or beir of the body in the 
lingular number, may in ſome caſes convert 
them into words of purchaſe, as in Archer's 
Cale, and in the caſe of Cheek, or Clerk and 
Day, before cited; yet thole words, though in 
the ſingular number, if not attended with 
words of limitation upon them, are not words 


of 


f 
l 
| 
| 
| 
' 


Trollop v. 
Trollop, ibid. 


el purchaſe. As, where there was a deviſe u 
the next beir-male of their two bodies; it ny 
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M. and his wife for their lives, remainder 9 


held a deviſe in tail, for that a deviſe. to {he 
heir- male was a deviſe in tail, unleſs there an 
words of limitation ſuperadded, fo as to bring 
it within the reaſon of Arcber's caſe, and tha 
the words firſt, next or eldeſt make no differ 


ENCE, 


So in the caſe of a deviſe to A. for lif, 
remainder to the heirs-male of his body, . 
mainder to T. for life, and after his death w 
the firſt beir-male of his body, remainder 
over; the court of C. B. held that the word: 
heir-male were to be underſtood collectiveh 
and gave an eſtate- tail to 7. it being diſti 
guiſhed from Arcber's caſe by no limitation 
being ſuperadded to the words firſt beir-mal, 
and the word frft fignifying Art in order d 


. ſucceſſion from time to time, and the court of 


King's-Bench affirmed the judgment of ( 
B. | 


Nor indeed, is it univerſally true, that thok 
words in the ſingular number followed by 
words of limitation, will operate as words d 
purchaſe; for the caſe of King v. Burchell abe 
noticed, ſhews, that even where thoſe wards 
are in the ſingular number, and attended vic 
fuperadded words of limitation, ſtill they maj 

operate 
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operate As words of limitation, and not of 

haſe. But if the words be beirs- male, or 
urn of rhe body in the plural number, in chat 
ſe it ſeems even words of limitation ingraft- 
ed on them, will not, in general, control their 
legal operation, or make them words of put- 
chaſe ; of this the above cited caſe of 
Gudright v. Pullyn is an inſtance; and of the 
ame opinion was Lord Hardwieke, in the caſe 
of Minſbull v. Minſbull, where upon a deviſe to 
R, M. and the heirs-male of his body, and 
their iſſues, he held that R. M. took an eſtate- 


There may, perhaps, be ſome few caſes, 
where the ſuperadded words of limitation may 
be allowed to control the preceding words 
beirs, beirs-male, &. though in the plural 
number, when ſuch ſuperadded words limit 
in eſtate of a different nature to ſuch beirs, 
leiri- male, &c. from that which the anceſtor 
would rake, if the preceding words beirs-mate, 
&c. in thoſe caſes were taken as words of li- 


mitation. 


93. Shelly's 


Vide 1 Rep. 


Supra, p. 118. 


Minſhull v. 
Minſhull, 
1 Ack. 411. 


And vide 
I Ack. 413. 


Sepra, p. 118. 
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whereas the ſubſequent words, and the By, 
female of their bodies, grafted on that word ben 
would give only an eſtate-tail female to the heirs, 


in theſe caſes the general effect of the fir 


words heirs of the body, Sc. ſeems to be altered, 
abridged and qualified, by the ſubſequent e. 
preſs words of limitation annexed to them, 


and which cannot poſſibly be ſarisfied by con- 


fidering the firſt words as words of limitation 
But we muſt take care to confine this obſer. 
vationto thoſe caſes, where the ingrafred word: 
deſcribe an eſtate deſcendible in a different 
courſe, and to different perſons as ſpecial heir, 
from what the firſt words would carry the 


eſtate to, viz. to males inſtead of females, or vic 


verſa ; for where the firſt words give an eſtate 
tail general, and the words ingrafted thereon 
are words ſerving to limit the fee, it ſeems by 
the general and better opinion, that the an- 
nexed words of limitation are not to be attend. 
ed to, as may be ſeen in the above cated caſes, 
of Goodright v. Pullyn and King v. Burchel, 
where the ingrafted words limited the whole fee. 


It is obvious, that there is not the ſame in. 
conſiſtency in conſtruing the firſt words, which 
deſcribe beirs ſpecial, ro be words of limitation, 
where the ſuperadded words extend to bers 
general, as there is where the firſt words, and 
thoſe ingrafted on them, diſtinguiſh two differ- 


ent incompatible courſes of deſcent, and would 
ITS not 
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not carry the eſtate to the ſame perſons; in 
the latter caſe it is abſolutely impoſſible, by 
any implied qualification, to reconcile the ſu- 
peradded words to thoſe preceding them, fo 
as to ſatisfy both by conſtruing the firſt as 
words of limitation; whereas in the former 
caſe, the ſuperadded words are not contrary to 
or incompatible with the preceding, but in 
their general ſenſe include them; and there is 
no improbability in the ſuppoſition that they 
were uſed by the teſtator in the ſame qualified 
ſenſe as the preceding; and then both may be 
ſatisfied, by taking the firſt as words of limi- 
tation, 


We now come to the ſecond claſs of caſes, 
which are exceptions to the laſt of the four 
deſcriptions of contingent remainders above 
given. Theſe are grounded upon that reſpect 
and attention which (within certain bounds, 
and where it contravenes no rule of law) is 
paid to the intent of a teſtator, wherever it can 
be collected from any particular expreſſions 
in his will, I mean the caſes wherein a limi- 
tation in a deviſe to the heir ſpecial of a per- 
ſon living, has been adjudged a deſcriptio per- 
/one, or ſufficient deſignation of the perſon for 
theremainder to veſt, notwithſtanding the gene- 
ral rule that nemo eſt heres viventis, But theſe 
caſes have been, either, where the limitation 
to the heir ſpecial has been qualified by the 

words 


1 Vent. 334. 


2 Lev. 232. 

Ray m. 330. 

James v. Ri- 
ons 


2 Salk. 677. 
Vide ſupra 
116, 


after the deceaſe of B. then to the heirs-mals 


nation of the perſon ; and this judgment wa 
- afterwards affirmed in the Houſe of Lords 
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words now living, or ſome other circumſtancy 


have appeared, in the will to manifeſt the teſtz, 
torꝰ's intention, that the eſtate ſhould veſt. A 


where A. deviſed land to J. S. and his heirs dy: 


ring the life only of B. upon truſt to pernit 
and ſuffer B. during his life to receive th; 


profits without impeachment. of waſte, and 


of the body of B. now living, and to ſuch other 
heirs-male or female as he after ſhould ham 
of his body; B. had iſſue C. a fon then living 
the court of King's-Bench adjudged that g 
took a truſt- eſtate for life, and that the n 
mainder in tail veſted in C. immediately, and 
was not contingent; for that the words ny 
living made the limitation a ſufficient deſig. 


A like judgment had before been given in the 
court of King's Bench in another cafe on the 


fame will, on the very ſame point; which judg 


ment was reverſed in the Exchequer-chamber, 
and that reverſal again reverſed in the Houk 
of Lords, as appears in the reports cited in the 
margin. It is to be obſerved, that Chief Js 
tice Holt afterwards in the caſe of Brougbtit 


and Langley denied the caſe of Burchelt ab 
Dardant to be law, for that the eſtate for lik 
was executed in B. by the ſtatute of uſes, a6 
eonſequently the ſubſequent limitation ga" 
him an eſtate · tail. 


aun 


/ ca. . 4. .i,a.oc > .£i. 
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Again, where there was a deviſe to truſtees 


for the term of twenty - one years for the pay - 


ment of debts and legacies, remainder to teſ- 
tator's firſt ſon in tail- male, remainder to the 
heirs-male of teſtator's body, and for default 
of ſuch iſſue to J. S. for ninety- nine years, if 
he ſhould fo long live, remainder to his firſt 
and other ſons ſucceſſively in rail-male, remain- 
der to the beirs-male of the body of the teſta. 
tor's aunt Z. L. lawfully begotten, and for 
default of ſuch iſſue, remainder to teſtator's 
right heirs. The teſtator gave a legacy to his 
ſaid aunt E. L. thereby taking notice that ſhe 
was then living, he alſo took notice of her 
having three ſons, to whom he gave a legacy; 
ke alſo gave his heir at law an annuity our. of 


teſtator died without iſſue, and ſo did J. S. 
and the queſtion was, whether the eldeſt ſon 
of E. L. (the ſaid E. L. being living at the 
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tor was intitled to the land. 

It was inſiſted op the part of the heir at law, 
that the deyiſe to the heirs· male of the body of 
Z. T. was, a contingent remainder, and conſe- 
quently void, hecauſe chere was no preceding 
veſted frechold.i to ſupport it; that it could not 
operate as à deviſe to. the eldeſt ſon by way of 
dgnatio gerſene, he not anſwering the deſcrip- 
tian of heir· male of the body of his mother 
at the teſtator's deceaſe, becauſe nemo of he- 


res diven is. But it was adjudged in the court 


er eee 


PS. 


P. W. 229. 


1 Eq. Abr. 
214. 
Beaumont V, 


Long. 


the lands and legacies to ber children. The 


teltarox's death) or the heir at law of che teſta- 
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of Exchequer, that he was intitled under the 
deviſe in queſtion; for that he was the perſon 
deſigned by the appellation of heir-male of 
the body of E. L. 

The court held that though in the ſtricteſt 
legal ſenſe of the word heir the eldeſt ſon of 
E. L. could not be heir-male of her body 
during her life, yet the word beir had an- 
other more general ſenſe, in which it was 
uſed for beir-apperent ; in which ſenſe it was 
applicable to him at the time of the teſtator's 
deceaſe ; that the teſtator had taken notice, 
that his aunt E. L. was living, and that ſhe 
had three ſons ; he therefore could not mean; 
that the eldeſt ſon ſhould take ſtrictly as heir, 
but as heir-apparent he might. Beſides, he 
took notice of his own heir, and gave- her an 
annuity out of the lands; which ſhewed his 
mtention, that ſhe ſhould not have all the 
lands; and the limitation to his own right 
heirs was expreſsly in default of iſſue- male of 
the body of his aunt E. L.; fo that it way 
plain he intended the apparent heir-male-of 
E. L. ſhould take before his own heir general, 
and that his own heir ſhould not take whilſt 
there was any iſſue of E. L. This judgment 
was afterwards reverſed in the Exchequer- 
chamber, and that reverſal again reverſed in 
the: * of Lords (A). We's are to obſerve 

| how 


2 


— 


; (A) It may be proper to appriſc the W | in this 


place; - that the caſe of Newcomen v. Barkbam and ſome 
others 


1 
however, that there was not ohe of theft caſes 
in which the anceſtor took the legal free· 


ko1d. 


Having ſufficiently noticed the general ex- 
ceptions to the literal extent of the four de- 
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others of the ſame nature, do not immediately relate to 
the doctrine of contingent remainders. The queſtion 
in thoſe caſes was not, whether certain circumſtances 

may take a limitation to the beirs, Cc. out of the ge- 

neral rule that nemo eff heres wiventis, and occaſion the 
eſtate to veſt in the Heir- apparent, under fuch defcrip-- 
tion, as in the cafes I have laſt cited : But the points: 
there agitated reſpeged the extent of the general rule, . 
that a perſon, 1 in order to take by purchaſe, under the 
deſcription of heir ſcecial, muſt anſwer both parts of 
that defcription, by being actually heir, as well as that 
ſpecies of heir denoted by the deſcription, according 
to Lord Coke's doctrine, 1 If. 24. 6. I have there 
fore no occafion to introduce thoſe caſes here; but 
for the ſatis faction of thoſe who wiſh to ſee a clear and 
judicious diſcuſſion of the principles and doctrine Erawn 
into queſtion, in thoſe caſes, I cannot do better, than 
refer them to the learned. and ingenious notes of Mr. 

Hargrave, in the edition he is naw publiſhing of Lord 
Gate's firſt Inſtitute 3 where in note 3, fo. 24. 4. the 
doctrine laid down by Lord Cate, its principles and 
difinAions, and the ſeveral authorities and caſes rela- 
tive to it, are confidered and explained with great ac- 
curacy and judgment; and where the reader is alſo / 
favoured with a note of Lord Hardwicke's opinion, 
upon his affirming the decree of Lord Lee: in the 

laid caſe of Newcomen v. Barkham. — + s 
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ſcriptions I have above given of contingent 
remainders; it may now be proper to explain 
the diſtinction betwixt that Kind of uncertainty 
which makes a remainder contingent, and an 
uncertainty of a different kind which appears 
to have been ſometimes confounded with it;! 
mean the uncertainty of a remainder's ever 
taking effect in poſſeſſion; a diltinRtion not 
always attended to, but abſolutely requiſite to 
complete an accurate notion of what is in law 
conſidered as a contingent eſtate. For wher. 
ever there is a particular eſtate, the determin- 
ation of which does not depend on any un- 
certain event, and a remainder is thereon ab. 
ſolutely limited to a perſon in eſſe; in that 
caſe, notwithſtanding the nature and duration 
of the eſtate limited in remainder may be ſuch, 
as that it may not endure beyond the particular 
eſtate, and may therefore never take effect or 
veſt in poſſeſhon, yet is it not a contingent, but 
a veſted remainder. As if a leaſe be to A. for 
life, remainder to B. for life or in tail, here, 
notwithſtanding B. may poſſibly die or die 
without iſſue in the life-time of A. and conſe- 
quently never come into poſſeſſion, yet is his 
remainder veſted in intereft, and by no means 
comprized in the legal notion of a contingent 
Eſtate. 


It is not the uncertainty of ever 21 ef. 
fect in poſſeſſion, that makes a remainder con- 
| tingent, 
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tingent; for to that, every remainder for life 
or in tail is and muſt be liable; as the remain- 
der- man may die, or die without iſſue before 
the death of the tenant for life. The preſent 
capacity of taking effect in poſſeſſion, if the 
poſſeſſion were to become vacant, and not the 
certainty that the poſſeſſion will become va- 
cant before the eſtate limited in remainder de- 
termines, univerſally diſtinguiſhes a veſted re- 
mainder from one that is contingent. 


For inſtance ; if there be a leaſe for life to A. 
remainder to B. for life, here the remainder to 
B. although it may poſſibly never take effect in 
poſſeſſion, becauſe B. may die before A., yet, 
from the very inſtant of its limitation, it is capa- 
ble of taking effect in poſſeſſion, if the poſſeſſion 
were to fall by the death of A., it is therefore 
veſted in intereſt, though perhaps the intereſt 
ſo veſted; may determine by B. 's death, before 
the poſſeſſion he waits for may become vacant. 


On the other hand, if there be a leaſe 
for life to A. and after the death of J. D. re- 
mainder to B. in tail; in that caſe the remain- 
der to B. is not capable of taking effect in poſ- 
ſeſſion duting the life of 7. D. although the 
poſſeſſion ſhould fall by the determination of 
Als eſtate : but if F. D. chance to die before 
the determination of the particular eſtate, then 
does B.'s remainder by ſuch event become 
capable of taking effect in poſſeſſion when it 
ſhall happen to fall, and is then in the ſame 

ſtate 
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ſtate as if it had been originally limited with- 
out any regard to the death of J. D. biz 
very eſſential alteration in the nature of B. s 
remainder, occaſioned by the timely event of 
J. Dies death, is the change of a contingent, 
into a veſted eſtate; uta that event it had 
not the capacity of veſting in poſſeſſion, and 
it was doubtful whether it ever would have it 
or not; it was therefore not veſted at all; by 
that event it acquires the capacih of veſting in 
Poſſeſſion, when the poſſeſſion becomes vacant; 
it is therefore veſted in intereſt, though it is 
yet uncertain whether it ever will veſt in poſ- 
ſeſſion ;, for it is {till poſſible, that B. may die 
without iſſue during the continuance of the 
particular eſtate. : 


In ſhort, upon a careful attention to th's 


ſubject, we ſhall find, that wherever the pre- 


ceding eſtate 15 limited, ſo as to determine on 
an event which certainly muſt happen; and 
the remainder is ſo limited to a perſon in eff, 
that the preceding eſtate may by any means 
determine before the expiration of the eſtate 


limited in remainder ; ſuch remainder is velt- 


ed. On the contrary, wherever the preceding 


eſtate (except in the inſtances before noticed, 


as exceptions to the deſcriptions of a contin- 


gent remainder) is limited ſo as to determine 


on an event which is uncertain, and may ne- 


ver happen; or wherever the remainder is li- 
| mited 
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mited to a perſon not in off: ; or wherever it 
is limited ſo as to require the concurrence of 
ſome dubious, uncertain event, independent 
of the determination of the preceding eſtate, 
and duration of the eſtate limited in remainder, 
to give it a capacity of taking effect; then the 
remainder is contingent. . 


I am the more particular on this point, from 
a deſire of preventing the errors, which muſt 


affect our concluſions upon queſtions of law 


concerning this ſubject, if the uncertainty cf 
taking effect in poſſeſſion ſhould form any 
part of our notion of a contingent remainder : 
ſuch a principle would ſcarcely fail to miſlead 
us in every caſe of the leaſt doubt. Suppoſe 
a leaſe be to A. for life, remainder to B. du- 
ring the life of A., and the queſtion to be pur, 
whether this remainder to B. be a veſted or a 
contingent intereſt ? Upon the principle laſt 
mentioned, this remainder, which would be ab- 
ſolutely void were it not for the poſſibility of 
ts taking effect by the forfeiture or ſurrender 


of Al., muſt neceſſarily be deemed contingent ; - 


becauſe ſuch forfeiture or ſurrender, upon 


which its taking effect in poſſeſſion entirely 


depends, are doubtful, uncertain events, which 


probably may never happen. There are in- Vide infra 
Duncomb v. 
uncomb. 


ances of this ſort of argument at the bar. 


D 


L 4 Now, | 


1 Saurd. 151, 


_ 437. 
ncomb v. 
Duncomb, 
cited inf a. 
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No, it is very true, ſuch a remainder as-[ 
have laſt inſtanctd, may never take effect in 
poſſeſſion: it depends on a dubious uncertain 
event whether it ſhall or not, nay the proba. 
bility is againſt it; yet, certain it is, there are 
not wanting caſes enough in our books to 
prove ſuch a remainder to be a veſted intereſt, 
But this is not the only inſtance wherein the 
fame principle would lead us mto miftakes it 
would carry us much farther, and prove many 
other remainders to be contingent, which have 
ever been undoubtedly conſidered as perfe&tly 
veſted in intereſt as any remainders whatſoever, 


If we examine the ſame caſe by the diſtincti- 
ons I have laid down, we ſhal} find it fall 
clearly under the deſcription of a veſted re- 
mainder ; for here is a preceding eſtate to de- 
termine on an event which certainly mult hap- 
pen, (viz. the death of A.) and the remainder 


- js fo limited to a perſon in eſſe, that the preced- 


— 


ing eſtate may by ſome means (viz. by for- 


feiture or ſurrender) determine before the ex- 
piration of the eſtate limited in remainder, i.. 
before the expiration of A.'s life; accordingly, 
if As life be not expired at the determination 
of the particular eſtate, which it will not, it 
A. ſhould commit a forfeiture, or make a fur- 
render, then will the remainder take effect in 
poſſeſſion : therefore it comes expreſsly within 
the terms of the foregoing deſcription of a 


veſted remainder ; and as this concluſion cor- 
reſponds 
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reſponds: with the authorities in point, it may 
fairly be conſidered as an inſtance of the juſt- 
nefs of that diſtinction from which we can thus 
derive it. | f 4557 


I am very well apprized, that Lord Chief 
Juftice Lee, in his argument in the caſe of 
Smith, on the demiſe of Dormer v. Packburſt 
et al. as reported by Viner, ſeems to ſtate the 
ſame caſe as an inftance of one ſort of contin- 
gent remainders, in the words following: 
« 2dly, Where the particular eſtate may de- 
termine before the remainder can commence, 
« 25 an eſtate to A. for life, and from and 
after the determination of his eftate, then 
« to B. during the life of A. this is good by 
e contingency, that is if A. forfeit his eſtate 
by alienation, or otherwife, in his lifetime.” 
This paſfage, I obſerve, is cited verbatim in 
the definition of a contingent remainder, in 
Bacon's Abridement. I wiſh its force had been 
duly weighed before it had been offered to 
the reader in that detached form, which muſt 
neceſſarily miſlead him. 


The argument at large, as reported by Viner, 
is not always at hand; the quotation, as it ſtands 
detached in Bacon, has nothing to control or in- 
validate its authority : though a ſmall degree of 
attention to the caſe will convince us, there is 
ſome miſtake in the paſſage I have quoted. To 
prove this, I ſhall only cite the following paſ- 


ſage, 


Bac. Abridg. 
vol. iv. p. 
306. in the 
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ſage, which occurs a few lines lower in the 
lame argument: ©* As a leaſe to A. for life, 


* remainder to another during the life of 4. 


* this is good, becauſe by poſſibility the re- 
* mainder may take effect, by the tenant's 
for life alienating or committing a forfei- 
ture; this poſſibility is therefore conſidered 
das an interelt in the grantor, which he may 


&« limit, and is that fort of intereſt which the 


« truſtees have for preſerving contingent uſes, 


and is not a mere right of entry, nor a c 


tingent remainder, but a VESTED ESTATE, to 


© take effect by thoſe ways and methods of 


determination to which the particular eſtate 
Vas ſubject when it was created.” 

This laſt paſſage goes directly to the point, 
and is concluſive : it expreſsly ſtates the very 
{ame caſe, and affirms, that ſuch remainder isnet 
a contingent but a veſted eſtate, to prove which 
ſeveral authorities are there cited ; for all 
which I refer the reader to the argument itſelf. 
Agreeable to this idea was the judgment gi- 
ven in that eaſe, ſo far as it reſpects the point 


I am now conſidering ; which judgment was 


afterwards affirmed in the Houſe of Lords. 


It is evident, therefore, the firſt cited paſſage 


mult be erroneous, and as ſuch I ſhould have 


paſſed it over without notice, had I not appre- 
hended it might have been miſtaken for an 


authority, by thoſe who ſhall meet maſh it * 
tached from the caſe at large. | 


The 


ws x #6 fm *©Þ a. © © 


— 


x oa” on A. a ﬆs 
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The above cited caſe of Smith on the de- 


miſe of Dormer v. Packburff et al. was a limi- 
tation in remainder (after ſeveral preceding 
eſtates for life and in tail) to the uſe of A. for 
99 years if be ſhould ſo long live, and from and 
after the death of A. or other ſooner determina- 
tion of the eſtate limited to bim for 99 years, to 
the uſe of truſtees and their heirs during the 
life of the ſaid A. upon truſt to preſerve con- 
tingent eſtates, Wc. and for that purpoſe to 
make entries and bring actions, Sc. but to 
permit the ſaid A. to receive the rents and 
profits, Sc. during the term of his life; and 
after the end or other ſooner determination 


of the ſaid term, to the uſe of the firſt and 


other ſons of H. ſucceſſively in tail- male, with 
divers remainders over. By the expiration of 
all the preceding eſtates, A. came into poſſeſ- 
lion of the eſtate limited to him for 99 years; 
and having a ſon, he, together with that ſon, 
when he came of age, levied a fine of the 
lands to make a tenant to the præcipe, and 
ſuffered a recovery of the ſame, in which the 
lon was vouched. The ſon died without iſſue, 
and afterwards A. died without leaving any 
other ſon ; the next ſurviving remainder-man 
made his actual entry within five years, and 


the queſtion was, Whether the recovery had 


barred his remainder ? 


This point depended entirely on an- 
other queſtion, Whether the freehold was 


in the truſtces during the life of 4. 
or 


Dormer v. 
Packhurſ, 
Vin. vol. 18, 
fol. 418. 

3 Ark. 135. 
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or not? For if ir was, the recovery” was "nd 
well fuffered for want of a good tenant to the 
##i#ripe, and conſequently did not bat the 
remainder ; bur if the truſtees had not the 
freehold, then it was in the fon, and of courk 
he was capable of making a goed tenant ty 
the præcipe, and the recovery in that cafe was 
well fuffered ; for the court held rhat the fine 
by leſſee for years (.) or the reverſtoner (the 
fon), could only operate by way of eſtoppel, 
to bat the parties claiming under fuch leſſte 
or reverſioner; but did not acquire the free. 
hold as a feoffment would have done. 


To prove that the freehold was not in the 
truſtees, it was inſiſted, I, That the remain- 
der to the truſtees was void in its creation, be- 
cauſe to conimence after A.'s death, and then 
hold during his life, which was repugnant, 
and could never take effect at all: 245, If 
not yoid in its creation, it was a Contingent 
remainder, becauſe it was uncertain whether it 
ever would take effect, as the term of 9g years 
might not determine in A.'s lifetime. 34h, 
That if it was neither void nor contingent, yet 
it did not amount to a legal eſtate, * was 
only a right of entry. 


Dot de court; iv dtn 


der was not void in its creation, its com- 


mencement not being reſtrained to the 


death of A. but limited from the death of 4. 


er other ſooner determination of the eftate for 99 
years, 


W ow a wh Ta.) -—_- . 
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yzars, and therefore might take effect by ſur- 


render, forfeiture, or efluxion of time, in A.'s 

lifetime. 240%, That it was not a contingent 

remainder, being limited to perſons in eſſe, 

without any condition precedent. to be per- 

formed, it did not depend on the death of A. 

but on fuch other events, (viz.. forfeiture, 

ſurrender, &c.) as might determine the par- 

ticular eſtate from the nature of the eſtate ir- 

ſelf. 34, That it was not a mere right of 
entry, but a legal eſtate, for a grantor cannot 
reſerve a right of entry to a ſtranger, nor can 

a right of entry ſubſiſt without an eſtate. 

Therefore the truſtees had the frechold for the 

life of J. And, upon the whole, the court 
held that the fine and recovery did not bar the 
remainder. It is to be obſerved, that this 

very caſe, ſo far as reſpects the queſtion, whe- 

ther the remainder to the truſtees was contin- 

gent or not, falls directly within the diſtinc- 

tions I have above laid down, and 1s capable 

of being reſolved by them in the fame manner 

and with the ſame facility as the caſe I have 

before inſtanced. 


It frequently happens, that contingent re- 
mainders intervene between the particular 
eſtate and other limitations over ; upon which 
caſes we muſt obſerve, that wherever a con- 
tingent remainder is limited, which is follow- 
ed by another limitation over, if the contin- 

gent 
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gent limitation be not in fee, the ſubſequemt MY « 
limitation may be veſted, if it be made to m 
1 Rep. 137. perſon in eſſe. As a feoffment to the uſe of p 
\ 
a 
f 


Chudleigh's feoffces during the life of A. and after hid 
death, to the uſe of his firſt and other ſons 
ſucceſſively in tail; with ſeveral remainden 
over; and afterwards, A. having no ſons at the 8 
time of the feoffment, it was reſolved that all f 
the uſes limited to perſons not in ee were cons: 
tingent, but the uſes to perſons in efſe veſt: 
ed immediately, and that the contingent uſes 
when they ſhould come in eſſe, would veſt by 
interpoſition, if the eſtate for life, which ovght 
to ſupport them, was not diſturbed. [ts 


Where, in the ſame conveyance, an eſtate 

for lite is limited to a perſon, and after that 4 

contingent remainder to another, followed by 

11 Rep. 80. a remainder to the heirs or heirs ſpecial of the 
— firſt tenant for life; this laſt limitation ſhall 
be eſteemed executed only ſub modo, that is, 

in ſuch manner as to open and ſeparate itſelf 
from the firſt eſtate for life when the contins' 


gency happens. 0119 eee 


t 
n 
h 
I 
b 
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The preceding caſes are inſtances where the 
contingency of the intervening remainders 
aroſe from their being limited ta perſons not 
in eſſe. But if there be a remainder limited 
to a perſon in eſſe, ſo as to depend on a con. 
| tingent event, if the ſame contingency be not 
| con- 


9 „ tm a. as 
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confidered as extending to the ſubſequent 11 


mitations, ſuch of theſe limitations as are to 


perſons in eſſe may be veſted; as in the caſe of 


Napper v. Sanders above cited ; where, upon 


Vide ſupra, 


2 ſeoffment made by A. to the uſe of himſelf P. 12. 
for life, and after to the uſe of the froffees for And vide 


go years, if B. and C. his wiſe ſhould ſo long 
live; and if C. ſurvived B. her huſband, then 
to the uſe of her for life, and after her deceaſe 
to the uſe of D. in tail, remainder over; tho? 
it was agreed that C. 's eſtate for life was con- 
tingent, on the event of her ſurviving her huſ- 
band, yet it was held that the ſubſequent re- 


mainders were veſted. 


Tracey v. 
Lethulier, 
infra. 


So where lands were conveyed to the uſe of Whitfeld ©. 


the grantor for life, remainder to A. for life, 
remainder to his firſt and other ſons in tail- 
male ſucceſſively, like remainders to B. and to 
his firſt and other ſons, remainder to C. and 


D. (che grantor's ſiſters) and the heirs of their 


bodies, reverſion to the grantor in fee; after 
the grantor's death A. and B. having no ſons 
ard C. being dead without iſſue, A. cut down 
timber-trees and ſold them; the heir of the 
grantor, as then ſeiſed of the firſt eftate of in- 


heritance in one moiety of the lands, filed his 


Bewit, 
2 . W. 240. 


bill for an account of one moiety of the tim- 


ber. trees; and though ir was objected, that it 
was more agreeable to equity, that the value 
of che timber · trees ſhould be put out for the 


benefit 
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benefit of the ſons of A. and B. N ght be 
] 


vorn; yet Lord Macclesfield held, that the heir 

of the grantor as ſeiſed of the Gel eſtate 915 In- * 

'herirance in a moiety at the time of felling t the 
trees, was intitled to a moiety of the timber; 
and Lord Chancellor King was of the ſame 
: * upon a rehearing, 


So a ſubſequent contingent remainder. ma 

become veſted before a preceding one, and the 

2 Roll. Abr. preceding one will be no obſtruction to jts 

111. Uvedale veſting. As where A. was tenant for life, 

* "remainder to his firſt and other ſons in ail 

male ſucceſſively, remainder to B. for life 

remainder to his firſt and other ſons in tail 

male; then B. having iſſue a ſon, and A 10 

ſon, A. cut timber-trees; it was adjudged, 

that the ſon of B. who was then tenant in tail, 

ſhould have them, for the property thereof 

was in him by reaſon of his inhericanee, and 

the remainder to the firſt and other-ſons of 4. 

is no impediment, being but a poſſibility which 

might never happen. But here it is to be ob- 

ſerved, that Chancery will not admit of waſte 

vide icfra, by colluſion between tenant for life and the 

N perſon intitled to the firſt veſted eſtate of inhe- 
1 ritance, to the prejudice of ſons not in gſe. 
; 2. 

1 Salk. 224. But where there i is a contiogent, lmitationin 

10's Nenn. fee abſolutely, no eſtate limited afterwards can 

be veſted ; as a deviſe to A, . life, without im- 


, 1 5 741 - . * . * bY, Pede 


4 
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peachment of waſte, and if he have iſue-male, 
then to ſuch ifſue-male and his heirs for ever, 
and if he die without iſſue- male, then to B. 
and his heirg for ever; in that caſe the court 
held that the remainder to B. and his heirs was 


Loddington 


v Kime. 


And vide 
Beck s caſe, 
infra. 


not veſted, becauſe the precedent limitation 


to the iſſue of A. was reſolved to be a contin- 
gent fee; and they took the diſtinction I have 
ſtated; that where the mean eſtates limited 

ur for life, or in tail, the laſt remainder may, 
if it be to a perſon in ee, veſt; but that na 
remainder after a limitation in fer can be 
veſted. 


It ſeems, however, that a contingent deter- 
minable fee, deviſed in truſt for ſome ſpecial 
purpoſes only, will not prevent a ſubſequent 
limitation to one in eſſe from being veſted. 
As where A. deviſed lands to his daughter for 
life, remainder to truſtees to ſupport contin- 
gent remainders, remainder to her firſt and 
other ſons ſucceſſively in tail; ard if his daugh- 
ter ſhould depart this life without iſſue of her 
body living at ber death, then he deviſed the 
lands to 1ruſtees and their beirs until his cou- 
fin N. ſhould attain his age of twenty- one 
years, upon certain truſts, c. Lem, he gave 
and deviſed the lands to his couſin NM. after he 
would have attained his age of rwenty-one 
years for the term of his life, remainder to 
truſtees to ſupport contingent remainders, 
remainder to the firſt and other ſons of N. fuc- 

M cel. 


3 Ack. 774. 


Tracey v. 
Lethulier. 
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ceflively in tail, Sc. and in default of ſuch 
ue, or in caſe N, ſhould die before twenty - 
one and without iſſue, remainder over. Lord: 
 Hardwicke held, that the contingency of the 
daughter's dying without iſſue. living at her 
- death, affected only the eſtate limited to truſ⸗ 
tegs until N. ſhould attain twenty · one; that 
this limitation to truſtees was not an abſelut 
fee, as was contended, but a derer minable fee; 
that the eſtate limited to N. was only con- 
tingent until he ſhould attain twenty one 
and that this contingency extended to none ut 
the ſubſequent eſtates, and therefore the re. 
2 over to perſons in 4 were W 


And here we are to obſerve, 8 
cited caſes of Napper v. Sanders (in which C. 
died before her huſband, and therefore the 
event on which her remainder for life was to 
take effect never happened) and Tracey v. It 
thulier, are two expreſs authorities, that where 
a. remainder is limited even to a perſon in , 
ſo as to depend on a contingency, this con 
tingency may be conſidered as confined to ſuch 
remainder, without extending to: or affecting 
the ſubſequent limitations; as Was held in 
regard to the contingency of C. “s ſurviving 
her huſband in the caſe of Napper v. Sanders, 
and in reſpect to the contingency of the daugh- 
ter's leaving no iſſuc living at her en 
the caſe of Tracey v. Letbulier. 


5 aft; 


W., 47 
Sometimes 2 contingent eſtate is deviſed di 
2 condition anne ced to à preceding eftace, and 


that preceding eſtate nevet᷑ takes effect; im 


which caſe; I ſoems agreed; that ſuch ſabſes 
quent lienitation ſhall nevertheleſs take place 
For that the preceding eſtate's taking effect, 
is not conſidered as a precedent” conditio. 
Thus where there was a deviſe to truſtees for 
eleven years, temainder to the firft and other 
ſons of B. fucceſſively in tail · male, provided 
they ſhould take the teſtator's ſirname, and in 
Caſe they or their heirs ſhould: refuſe to take 
the teſtator s firname, or die without ifſue; 
femainder to the firſt ſon of C. remainder over. 
B. died without having had any ſon, C. had a 
ſon at the time of the deviſe. The court did 
not agree as to the validity of the deviſe to 
the firſt ſon of B. being after a term of years 
without any preceding freehold to ſupport it; 
but reſolved that the ſubſequent limitation 
wo the firſt ſon of C. who was then in eſe; and 
capable, todk effect; and that the preceding 
imitation to the ſons of B. or the condition 
thereto annex ed, did not operate as a precedent 
condition, which muſt happen to give effect 
to the ſubſequent limitation to the ſon of C. 
dut was only a precedent nn 
_ ene 

0 his ſame opinion was Lord Hardwicks in 
1 caſe of Avehn v. Ward; who ſaid he knew 


v. Edge, 
1 Salk. 229. 


1Vezey 422. 
Avelyn v. 


Ward. 


M 2 of 


Vide Avelyn 
&. Ward and 
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of no caſe of a remainder or conditional limi. 
tation over, of a real eſtate, whether the firſt 
limitation were by way of a particular eſtate, 
ſo as to leave a proper remainder, or the con- 
ditional ſubſequent limitation, were to defeat 
an abſolute fee before limited, but if the pre- 
cedent limitation, by what means ſoever be 


out of the cafe, the ſubſequent limitation 


ſhould take place. As the ſaid caſe of Au 
hn v. Ward, and indeed moſt of the caſes 
which occur upon this point, are caſes wherein 
the whole fee was firſt limited, I ſhall poſtpone 
the further conſideration of them to the chap- 
ter of executory deviſes; only obſerving in 
this place, that if fuch a conditional limitation 
is not defeated by the failing of the preceding 
eſtate, in thoſe caſes wherein the whole eſtate 
is firſt limited; @ fortiori it ſhould not be de- 
feated, in the caſes where the whole fee was 
not at firſt limited, but the remainder though 
conditional, includes the reſidue of the eſtate 
not before otherwiſe diſpoſed of. 


But though where a remainder is deviſed to 
take effect on a condition annexed to a preced- 
ing eſtate, and that preceding eſtate fails, the 
remainder ſhall nevertheleſs take place; yet 
where ſuch preceding particular eſtate takes 
place, and the condition is not performed, the 
remainder, it has been held, will not take effect 
at the expiration of ſuch preceding yn 


[ 165 ] 


unleſs in ſome particular cafes, where it ap- 


pears to be the general intention of the teſ- 


rator that it ſhould. 


For though it has been contended, that, where 
a teſtator gives a particular eſtate, and after 
limits an eſtate over, upona contingency, which 
is to determine the particular eſtate, ſooner than 
it would otherwiſe determine; there though the 
contingency does not happen, nevertheleſs the 
limitation over ſhall be good after the deter- 
mination of the firſt eſtate: yet Lord Hard- 
wicke denied there was any ſuch rule; for 
that all the caſes which could be put, depend- 
ed on particular words, and the intent of the 
party: and to prove it, cited a caſe where 
A. deviſed his eſtate to his ſon in tail, re- 
mainder to B. for life, on condition he ſhould 
change his name, and if he did not, gave the 
"eſtate over to D. the ſon died without iflue, 
B. performed the condition and died; and 
upon a queſtion whether D. ſnould have the 
eſtate after B. 's death; the judges of K. B. 
were of opinion, that D. took no eſtate on 
the death of B, but it went to the heir at law 


of A. : which opinion was confirmed by the 


Houſe of Lords in 1729. 


And Lord Hardwicke accordingly in a 
caſe where 4. deviſed his houſe, Ge. 
to his wife for life, upon expreſs condition, 
that if ſhe ſhould marry again, then, that the 
M 3 houſe, 


3 Atk. 285. 


Amhurſt v. 
Litton. 
In Chanc. 


1727. 


3 Atk. 282. 
Sheffield v. 
Lord Orrery. 
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houſe,” Ge. ſhonld go forthwith th his elde 
ſon and his iſſue, and if all his iſſue· male 
ſhould dic, remainder over ;' held that it um 
not a veſted remainder in the ſon, but a con- 
tingent limitation to take effect only if the 
wife of the teſtator ſhould marry: again; be. 
cauſe, upon the circumſtances of that caſe, the 
.other conſtruction was unneceſſary, or rather 
3 to effectuate the teſtator's intent. 


| n is true in a caſe where. 4. deviſe 
| his, eſtate to his wife for life, if ſho 
. ſhould not marry again, but if ſhe did, then, 
that his ſon H ſhould preſently after hi 
mother's marriage, enter, and enjoy the pre- 
miſſes to him and the teirs-male i of bis be- 
dy, remainder to teftator's other ſons fas 
ceſũvely in like manner, remainder overg the 
viſe ſurvived the teſtator, and died without 
marrying again: the queſtion between the heir. 
general of the teſtator, and the iſſue · male of 
one of the ſons, was, whether the condition 
not having been performed, the remaindet to 
the ſons in tail, took effect? The court held 
chat it did; for that by the whole ſcope of the 
will, the teſtator intended an intail; and rather 
than the intent of the teſtator ſhould be de- 
feated, the court conſtrued the deviſe to the 
wife, to be the fame as a limitation go her 


: - during widowhood, remainder over, c. 10 
cCcommence on the determination of the wife's 


eſtate, whether by marriage or death. 
| But 


I 


157 9. 

ut hete we are to remember that a limitation 
may be ſo penned, as to take effect either as 
conditional limitation in derogation and abridg> 
ment of 2 preceding particular eſtate, upon 
the performance of a condition annexed to 
ſuth preceding eſtate, or as a remainder e 
pectant upon ſuch preceding particular eſtate, 
though the condition be not performed; ad 
appears to have been the fit in the caſe of 
Satierwood v. Edge above cited; where, ſup- 
poling the limitations to the ſons of B. good, 
the ſubſequent limitation to the firſt ſon of C. 
was to take effect either upan the ſons of A. 
refufing to take the teſtator's ſirname, or other- 
ai upon failure of iſne of the ſons of B. 

And for another inſtance of this nature I ſhalt 
refer to the caſe of Brownſward v. Edward, 
cited hereafter in the chaprey of ae Vide 2 Ven. 
deviſes. | 


- eta that a remaindetis'B 
mited in words which ſeem to import a con- 
tingency; though in fact they mean no more 
than would have been implied without them, 
dt do not amount to a condition precedenr, 
but only: denote the time when the remaindkr 
i to veſt in poſſeſſion. | ae -- SY 

* Thus where there was dere of ld 0 


ind B. for eight years, and aftar the faid tern Rep: 19 
* 4 20221 — caſe and vide 


LEE 1+ 0 19022 w ,21ait5 1 P. W. 170. 
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to remain to the teſtator's executors, till ſuch 
time as H. ſhould accompliſh his age of twenty: 
one years, and when the ſaid H. ſhould come 
to his full age of twenty-one years, then the 
teſtator willed that H. ſhould enjoy the lands 
to him and his heirs for ever. H. died under 
twenty-one, and it was contended that the 
remainder did not veſt in H., becaufe he did 
not live to attain the age of twenty-one years; 
for that as he was not to have it until his age 
of twenty-one, it was contingent on that event, 
it being uncertain whether he ever would at- 
tain that age. But it was held, that the caſe 
was nothing elſe in effect than a deviſe to the 
executors till H. attained, the age of twenty- 

one years, remainder to H. in fee ; and that 


the adverbs of time when, &c. and then, &. 


do not make any thing neceſſary to precede 
the ſettling of the remainder, any more thin 
in the common caſe of a leaſe for life or years, 
and after the deceaſe of the leſſee, or the term 


ended, remainder to another, in which caſes 


the remainder veſts preſently. And that 
theſe adverbs expreſſed the time when the re- 
mainder to H. ſhould take effect in poſſ? Han, 
and not when it ſhould become veſted. - 


So where there was an eſtate given to 4. for 
lie, and afterwards to his firſt, ſecond, third and 
fourth ſons in tail, and if his fourth ſon die with- 
out iſſue, then to B. this was held a remain- 

£ Jer 


i i 
der veſted .in. B.; and the. ſame thing, ax if 
it had been ſaid remainder to B. where the fourth 
ſon's dying without iſſue is implied; that it was 
not a condition, but an expreſſion of the time 
when the remainder ſhould veſt in poſſeſſion, - 


So where a teſtator deviſed houſes to S. his 
ſon after the death of his wife, and if his three 
daughters or either of them ſhould over-live 
their mother and S. their brother and his heirs, 
they to enjoy the ſame houſes for the term of 
their lives, remainder to J. and . After 
the teſtator's deceaſe, the ſon and two of the 
daughters died without iſſue, then the mother 
died, and afterwards the third daughter. One 
of the queſtions upon this will was, (after it 
had been reſolved that by beirs of S. was in- 
tended beirs of bis body) whether this remainder 
to J. and I. was contingent upon the event 
of the daughters ſurviving their mother aid 
brother ; and if ſo, whether the condition was 
well performed, two of the daughters having 
died in their brother's lifetime; but the court 
reſolved that it was not a contingent limita- 
tion, but only an expreſſion when the remain- 
der ſhould commence (i. e. take effect in poſ- 
ſeſſion.) | 


So where a teſtator deviſed all his lands to 
his wife for life, and after her death to his 
three daughters equally to be divided, and if 

4 2 any 


Cro. Jac. 416. 
Webb v. 
Herring. 

And vid. Cro, 
Eliz. 26. 

Lee v. Vin- 
cent. 


King v. 
Rusball. 
Cro. Ja. 448. 


Oro. Jac. 695. 
v. 


Ewe 
aby of them died before the, others, then the 
chers to be heirs, and if they all died with. 
dut iſſue, remainder over; and it was ad; 
n that chey all tool ien 1 


8⁰ 2 deviſe of Blackacre al; Whitearrs a to 
M. for life, and after her death, Blackacre.a 
B. and his heirs for ever, and I biicacre to C. 
and his heirs for ever; and that the ſu. 
urver of them ſhall be heir to the other, if cithet 

= them die without iſſue: this it ſerms is an 
immediate eſtate- tail with remainder. limited 
over; for the ſubſequent clauſe reſtrains the 
firſt limitation, and the words if either of them 
die without iſſue maik the time when the re- 
mainder over to the other is to take effect in 
poſſeſſion; but if it had been, if either of them 
die without iſſue, living the other, or before 
ſuch an age, the remainder would n 
been contingent. | | 


Again, where a teſtator having four At 
dren, deviſed one houſe to his eldeſt ſon and 


Thomes heir, without limiting any eſtate ; and ſo de- 


9- viſed three other houſes to his other the 


children reſpectively, and willed that if either 
of his ſaid children ſhould: depart this life, 
then the houſes ſo given them ſhould be 
equally divided betwixt them that are Jining: 
The eldeſt ſon died, and it was contended 
that this limitation over to the children then 


bs 3 living, 
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living; wis a contingent remalndet to th 
ſuryivors, depending on the particular eſtates 
for life in the children, and that the eldeſt 
ſon's eſtate for life in the houſe Yeviſed to him. 
was merged in the fee which deſcended on him 
upon his father's deceaſe ; and conſequently 


the contingent remainder to the ſurvivors in 
this houſe was thereby deſtroyed. But, on 


the other hand, it was inſiſted and ſo adjqudg ©, 


ed by the court, that this was not a contin- 
gent remainder, but a veſted remainder ; and 
that every child took a particular eſtate in 
his or her houſe for life, with remainder to 
the others for their lives veſted, agreeable to 
the reſolutions in the above cited caſes of 
Webb v. Herring, King v. Rumba! and Chadock 
. Cewiey. It is obſeryable that this caſe 
is wrongly reported by Levinz, who ſays he 
heard that the court held it good as an execu- 
tory deviſe. But both Pollexfex and Sir T bomas 
Jones, who argued the caſe, Wes the deeißon 
35 court a8 above ſtated- 


«Sawbere Web deviſed lands to two 
truſtees and the ſurvivor of them and his heirs 
in truſt, to lay out the rents and profits for 
the maintenance of two nephews of the teſ- 
ator during their minorites; and when and 
a they ſhould attain their reſpective ages of 
twenty-one years, to be and remain to thoſe 
N N and their heirs equally; it was 
* : rclolved, 


2 Lev. 202. 


Vide ſupra, 
p-. 163—4. 
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refolved, that the nephews took the fee imme. 
diately, and that the limitation to the truſtees 
was only a chattel-intereſt out of the freehold 
in the nephews. 


Here I might alſo introduce, as in ſome de. 
gree connected with the preſent point, ſeveral 
of the caſes where a preceding limitation, or a 
condition annexed thereto, has been held not 
to be a condition precedent to give effect to a 
ſubſequent limitation; but theſe caſes I have 
either noticed already, or referred the conſider. 
ation of them to a ſubſequent part of this 
treatiſe. 


Some inſtances are to be met with, where 
the contingency, upon which an eſtate 1s l. 
mited, has been conſidered as a condition ſub- 
ſequent inſtead of precedent ; ſo that the eſtate 
becomes veſted immediately ſubject to be de- 


feated by the condition when it happens, in 


the room of not taking effect till ſuch con- 
dition happens. Thus, where a fine was le- 
vied to the uſe of A. and his heirs, if B. ſhould 
not pay 105. to A. before a certain day, and 
if he ſhould, then to the uſe of A. for lite, 
remainder to the uſe of B. in fee; the condi- 
tion in this caſe was held a condition ſubſe- 
quent with reſpe& to A. fo that he took an 
eſtate in fee until B. paid the 10s, Here it 
was cyidently the intent that one of the limi- 

tations 
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rations ſhould take effect immediately; the 


latter could not take place till the 103. paid, 
therefore it muſt be the firſt. 


So where there was a ſurrender to the uſe 
of the ſurrenderor for life, and after to the uſe 
of the youngeſt ſon, and the heirs of his body, 
if he attained the age of eighteen, and if he died 
before eighteen without iſſue-male, then to the 
right heirs of A. it was held to be a conditian 
ſubſequent with reſpect to the youngeſt ſon; and 
therefore the remainder veſted immediately, 
ſubject to be defeated by the condition of his 
dying without iſſue- male before he attained 
the age of eighteen. Here it was evidently 
the intent, that the eſtate ſhould not go to the 
heirs of A. if the youngeſt ſon died before 
eighteen leaving iſſue- male; but if the eſtate 
was not to velt till he attained eighteen, this 
intent could not have been ſatisfied. Conftruc- 
tions of this ſort, however, ſeem to be only 
allowable where the limitations are by way of 
uſe, or by will, as they. really are nothing but 


ſhifting uſes or executory deviſes, of which 


vide hereafter. 


| O1 


2 Show. 398. 
Stocker wv. 
Edwards. 
Vide allo 3 
Lev. 132. 
Edwards v. 
Hammond, 
where the 
ſame caſe 
ſeems to be 
ſomewhat 
differently 
ſtated. 


And vide 
Avelyn v. 
Ward, 1 Vez. 
420, 


— 
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Of the Nature of the Contim 
genty upon which a Wenn 


Ir? £4 


der may be limited. ack 


N the a of contingane 5 
it is neceſſary that regard be paid to the 
nature of the contingeney upon wich 
the remainder is intended to take eſſec 
for the limitation intended as à contingent! 
remainder may fail of effect, on account a 
the following circumſtances, teſpecting the 
cantingency upon which it is 5 Sane 0 take 
effect. n £ Ns 
5 191 1 1 J 
: 1 The PA event's bring a lei 
act. 


ah The remote probability of rh anc 
gent event. | 5 


3d, The condition's enuring to defeat ks 
preceding eſtate. 


This third or laſt objection may again be 
ſubdivided into two branches ; the ſiiſt 
relating to thoſe caſes where the condition 
upon which the ſubſequent limitation 18 
intended to ariſe or take effect, is repugaam 

to. any rule of law, or contrariang in itſel, 


or 


* ea”. i 4a L 
0 a 22 + hd % 
— 


. 2» a © 
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or inconſiſtent with the quality or nature of 
che;pteceditg vitate } che Krdgd Excentling wn 


all other caſe | here ſuch regugnancy, CON- 
trariety or nconfiſtency 1 is qut of the queſ- 


non; but the condition merely operates to 
o_ and ner the preceding eſtate. 


The firſt two of the three general ho 
of objection, above noticed, extend to thoſe 
limitations which (fo far as reſpects their rela- 
tion to the preceding eſtate). fall within the 
proper deſcription of remainders. But the 
third or laſt objection renders all limitations 
to-which it applies ineffectual as remainders, 
(becauſe a remainder, properly ſo called, can- 
not enure to defeat or abridge the preceding 
eſte) and as to ſuch limitations as fall with- 
in the firſt branch of this objection, they ate 
intirely void; whilſt many of thoſe to which 
only the latter branch of the objection is ap- 
plicable, may take effect as ſhifting uſes, or 
u executory deviſes, though void as remain- 
ders in the ſttict ſenſe of that word. ; 


To begin with the firſt objection, Lord 2 Rep. 51. 
Coke tells us, the law will never adjudge a Plow. 32. | 
grant, by reaſon of a poſſibility or expectation 
of a thing which is againſt law, for the ſame is 
putentia remotiſſima, and which by intendment 
of law nunguam venit in atZum ; of this nature 
was the poſſibility of a man's entering into 

religion 1 ; 


Cro. El. 569. 


2 Rep. 51. 


1 Iaft. 264. a. 


Rep. 51. 
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religion by becoming profeſſed. Upon the 
ſame principle, a limitation to a baſtard not 
in dhe is held to be void; for the law does not 
favour ſuch generation, or expect * ſuch 


ſhould be. 


As to the ſecond point, it is requiſite that 
the poſſibility upon which a remainder is to 
depend, ſhould be a common poſlibility and 
potentia projingur, as death, or death withaut 
iſſue, or coverture, or the like. Therefore 2 
remainder to a corporation, which is not in 
being at the time of the limitation, is void, 
although it be erected during the particular 
eſtate. But if during the vacation of the 
mayoralty of D. a leaſe for life be made, fe- 
mainder to the mayor and commonalty of O. 
this remainder is good if there be a mayor of 
D. elected during the eſtate for life. 


So if there be a leaſe for life, remainder tothe 
heirs of F. S. though this remainder be good, 
becauſe by common poſſibility J. S. may de 
during the particular eſtate, yet if there be no 
ſuch perſon as J. S. at the time of the limits 
tion, notwithſtanding ſuch a perſon ſhould 
afterwards be born, and die during the life of 
the tenant for life, his heir ſhall not take by 
virtue of ſuch limitation; becauſe the poſſ- 
bility on which it is to take effect is too t- 
mote; for it amounts to the concurrence of 
two ſeveral contingencies, not independant 


( 477 ] 

and collateral, but the one requiring the pre- 
vious exiſtence of the ather, and yet not neceſ- 
farily ariſing out of it, viz. Fir, That ſuch a 


uncertain, and Secondly, That he ſhould alſo 
die during the particular eſtate, which is an- 
other uncertainty grafted upon the former ; 
this is called a poſſibility upon a poſſibility, 
which Lord Cote tells us is never admitted by 
intendment of law. 


Gp the ſame ba ariſeth the diſtinc- 
tion between a remainder limited by a general 
deſcription, and one limited by a particular name 
to a perſon not in eſſe. In the firſt caſe the 
remainder is good, as a limitation to the right 
heirs of F. D. who is alive, or primogenito filic 
of B. who has no ſon then born; but in the 
other caſe the remainder is void; as if a re- 
mainder be limited to G. fon of D. in that 
caſe if D. hath not a ſon named G. at the 
time of the limitation, the law will not expect 
he ſhould afterwards have a ſon ſo named, 
becauſe it amounts to a poſſibility upon a 
poſſibility, viz. firſt, that he ſhould have a 
fon, and ſecondly, that ſach ſon ſhould be 
named G. 


| In regard to the third objection, hana 


with the firſt branch of it, viz. the repug- 
* Nancy, 


perſan as J. S. ſhould be born, which is very 


1 Taft. 25. b. 
184. 2. 
4 ic 232. 


2 Rep. 51. 
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nancy, contrariety or inconfiltency, of "the 


condition. It has been held, that a con- 


1 Rep. 86. a. 


dition or limitation muſt determine or avoid 
the whole of the eſtate to which it.is annexed, 
and not determine it in part only, and leave 
it good for the reſidue. Upon this principleir 
has been adjuded, that a proviſoe to make the 
eſtate of tenant in tail ceaſe during bis life, 


is void; for that although the whole eſtate 
may be determined by a condition, yet part 


of it only, viz. during the life of tenant in tail 
ſhall not; here we fee the proviſoe is ineffectual, 


on account of its repugnancy to a rule of lay, 


Again, it may be contrariant in itſelf, 
as in the caſe of a proviſoe for determin. 
ing an eſtate-tail, as if tenant in tail were 
dead; this has been held a contrariant pro- 
viſoe, and void on that account; becauſe the 
death of tenant in tail does not determine the 
eſtate-tail, but his death without ue; and 
conſequently to ſay that the eſtate · tail ſhall 
determine, as if be were dead, amounts to ſay- 
ing that it ſhall determine, as it would do 
upon an event (viz. death of tenant in. tail) 


which event might not determine it; and 


therefore ſuch a proviſoe is contradictory and 
abſurd in itſelf. I ſhall now adduce two ot 


three leading caſes, wherein the proviſoe was 
held void on both theſe laſt mentioned | grounds 


ldi 3 Thus 
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Thus where C. covenanted to ſtand ſeiſed of Corbet's caſe, 
lands to the uſe of himſelf for life, remainder Rep. Tg. N 
to the uſe of R. and the heirs-male of his body, 
with divers remainders over. PRrovipep, 
That if R. or any of the beirs-males of bis bedy 
ſhould attempt or procure any att or thing, ty 
which any eſt abe tail fo limited fhould be undone, 
tarred or determined, &c. that then after that 
Nc. the uſes and eftates to him limited who ſhould 
ſo do, &c. ſhould ceaſe, only in reſpet to ſuch 

perſon ſo attempting, in the ſame manner as if 
ſuch perſon ſo atlempting, &c. were naturally 
dead; and that then immediately in all ſuch caſes, 
the uſes of ſuch lands ſhould be to ſuch perſons to 
whom the uſes ſhould come, if ſuch perſons ſo at- 
tempting, &c. were naturally dead, of ſuch and 
the like eftate, and in the ſame manner and form, 
ond with ſach remainders over, and under ſuch 
limitations and reſtrictions, &c. as if 7 perſon 
I atlempling, &c. toere natu rally dead 


Afterwards C. died and R. ſuffered a com- 
mon recovery to his own uſe, Sc. The 
next in remainder immediately thereupon 
entered; and upon the queſtion, whether 
ſuch entry was lawful or not? The juſtices 
of the C. P. unanimouſly agreed, that this 
proviſoe to "ceaſe an eftate limited to one 
and the heirs-male of his body, as if the te- 
nant in tail were dead, was repugnat, im- 
f | IT 8”: poſſible 


. ˙ 7 "rs 


Jermyn v. 
Aricot, cited 
1 Rep 85. 


Cholmley v. 
Humble, cit. 
1 Rep. 86. 


a conveyance to uſes, whereby the lands were 


{ 2180 J 
poſſible and againſt the law. For the dz} 


"of tenant in tail, is not a ceſſer of the eſtate. 
"tail, but the death of tenant in tail withou! 


iſſue of his body 1s the determination thereof, 
Sc. | | i 


And in Corbet's cafe, two other ſimilar caſe; 
were cited by the court; the one upon a 
will, where after ſeveral limitations in tail, 
a proviſoe of the like nature was inſerted, 
One of the deviſces in tail levied a fine, 
whereupon the next in remainder claimed the 
lands by force of the proviſoe; and upon ſo- 
lemn argument it was adjudged, that the 
proviſoe of reſtraint was void, becauſe it was 
againſt law and repugnant z for by a proviſee, 
condition or limitation, the whole eftate 
ought to be defeated ; and that it cannot de- 
termine the eſtate for part, and continue it 
for the reſidue; and that an eſtate in land 
cannot ceaſe for a time and revive and revelt 
afterwards; and that a proviſoe to ceaſe an 
eſtate- tail, as if tenant in tail were dead, is re- 
pugnant, becauſe the eſtate- tail is not deter- 
minable on his death, but on his death with- 
ouf iſſue. The other was a caſe ariſing upon 


limited to the uſe of H. and the heirs- male ot 
his body, with divers remainders over. Po- 
VIDED, That if H. or any of the heirs of his 


body ſhould attempt or make any feoffment, 


9. 
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Sc. that his eſtate ſhould ceaſe as if he were 


dead. And the feoffees and their heirs ſhould 
ſtand ſeiſed of the lands to the uſe of ſuch 
perſon to whom the fame ought to deſcend 
or remain according to the limitations. H. 
levied a fine, and upon the queftion whether 
the next remainder-man became thereupon 
intitled to the lands, ic was held that a pro- 
viſoe to determine an eſtate-tail as if tenant in 
tail were dead, was againſt law and repugnant; 
and that a condition or limitation ought to 
deſtroy all the eſtate to which it is annexed, 
and not part of it only. 


Again, where there was a limitation in tail, 
with a proviſoe, that if the tenant in tail 
ſhould ad viſedly and effectually attempt, pro- 
cure and go about, or aſſent or do any 
act, Sc. touching any bargain, ſale, diſcon- 
tinuance, alteration, c. of the lands, whereby 
any eſtate, .&c. might be diſcontinued, Sc. 
that then from the time of ſuch procuring, 
attempting, &c. his eſtate ſhould ceaſe as if 
he were dead; it was held, that the wards 
attempt, go about, &c. were uncertain and void 
in law ; that inheritances ought nat to de- 
pend on ſuch uncertainties, for that the law 
doth reject conations and goings about as 


6 Rep. 45. 
Mildmay's 
caſe, 


things - uncertain, which cannot be put. in 


d: Ce S. N 3 And 


6 Rep. 4 
10 Rep. 38. 
b. vide 2 
Vern. 233. 


635. 


limitation over, upon tenant in tail or his iſſue 
' {Quail and enpreſily stenting, Conchad 


46 } 


And fo in another caſe, where there was « 


ing, doing or going abbut to do, or make 
any act or acts to alter, diſcontinue or change 
the eſtate, Ec. and tenant in tail levied a fine 
by agreement. The court ſaid here was no 
limitation to enter, but after the effectual po. 
ing about, and it was not effectual till after 
the act done; and when the act was done, 
the remainder was diſcontinued. And it was 
held, that theſe words were too ambiguous 
to determine an inheritance by limitation. 


We are further to obferve, that there are 
certain incidents and qualities ſo annexed to 
andinherent in certain eſtates, as to be incapable 
of being reſtrained or prohibited by any pro- 
viſoe, condition or limitation; and therefore 
where an eſtate is limited to take effect up- 
on any ſuch reſtrictive condition annexed 
to a preceding eſtate, ſuch limitation is held 
to be void and incapable of taking effect at 
all. I ſhall inſtance this in the caſe of an 
eltate-tai}, to which the power of ſuffering 
a common recovery, and of levying a fine 
(within Statute 4 H. 7. and 32 H. 8.) is ſo 
incident and inhetent, that any condition er 
proviſoe reſlraining or prohibiting it, is held 
to be repugnant to the nature of the eſtate, 
and theretore void. 


As 


RS 
As where lands were deviſed to ſeveral 
daughters ſucceſſively in tail, with a proviſge 
that if any of them ſhould conclude. and 
agree to or for the doing or execution of any 
act, Sc. whereby the lands intailed, Sc. ot 
any eſtate or remainder thereof ſhould by any 
way or means be diſcontinued or aliened, or 


* . 4 
1 * — 


M aryPorting- 
ton's caſe, 
10Rep. 37. b. 


ſhould do any act or thing whereby the lands 


might not deſcend, remain or come as limit- 
ed by the will, that then the perſon fo con- 


cluding and agreeing to or for the doing and 


execution of any ſuch act, &c. ſhould imme- 
diately after ſuch concluſion and agreement, 
Sc. loſe and forfeit, c. ſuch eſtate and bene- 
fit as ſhe and they · might claim, in ſuch man- 
ner as it ſhe'or they had never been named in 
the will, and thenceforth the eſtate and eſtates 
limited to her or them, Ec. ſhould utterly 
ceaſe, as fully to all intents and purpoſes as 
if ſhe or they, Sc. were dead without heirs of 
their bodies. The firſt tenant in tail conclud- 
ed and agreed to ſuffer a common recovery, 
and ſuffered one accordingly z; the next in 
remainder claimed the eſtate as forfeited ; and 
contended; that if rhe donor could not reſtrain 
the recovery after it was ſuffered, becauſe 
thereby the remainder was barred, yet he 
might reſtrain the concluſion and agreement 
to ſuffer it, to prevent the bar by the reco- 
very. ; | 


N 4 But 


And vide 


187 1 
But it was adjudged in that caſe, that te. 


9 8 nant in tail cannot be reſtrained by any con 
eben dition or kmitation from ſuffering a recovery; 


and that it was abſurd to fay that the reco- 


very itſelf cannot be prohibited by any con- 


dition or limitation; and yet that the conclu. 


ſton or agreement to ſuffer it may be prohibit. 


Scholaſtica's 
caſe, Flowd. ' 
403. or 
Newis v. 


Lark. 


ed; and it was alfo laid down 1n the arguments 
in the ſame caſe, that the levying a fine within 
Stat. 4 H. 7. c. 24. and 32 H. 8. c. 36. to bar 
the iſſue, was of the number of thoſe incidents 
to an eſtate-tai}, which could not be reſtrained 
by condition. 


And though Scholaftica's caſe (where tenant 
in tail, under a proviſoe of this nature, levied 
a fine and ſuffered a recovery, and it was 
held by the court, to have determined the 
eſtate-tail by limitation, and have given title 
of entry to the next in remainder, the point 
reſpecting the invalidity of reſtraining a reco- 
very being not at all moved in the arguments 
upon the caſe) was cited in Mary Portington's 


caſe, as an authority in ſupport of the validity 


of the reſtriction, yet it was obſerved, that 
the tenant in tail in Scholaftice's cafe firſt levied 
a fine, which, for any thing. that appeared, 


was a fine at the common law; and then At 


was a diſcontinuance and wrong, and there- 
fore might be reſtrained by condition. Anid, 
beſides, 


1185 ] 


Bench by Pepbam C. J. and two other juſtices, 


beſides, that it was afterwards. in the King's- Vide Cro. 


Bateman v. 


for che matter in law, reſolved in Scbelaſ Allen. 


lica's caſe againſt the former opinion, though 
the judgment was given upon an incurable 
imperfection in the verdict. 


The diſtinction between the preceding caſes 
of Corbet, of Jernyn v. Arſcot, of Cholmley v. 
Humble and of Mildmey, and that of Mary Por- 
tington, is to be attended to; in the four for- 
mer the proviſoe was repugnant to a rule of 
law, as being confined to the avoiding only 
part of the eſtate· tail, viz. ſo far only as re- 
ſpected tenant in in tail himſelf, ſtill leaving 
it good as to his iſſue, and alſo involved 
ſomething contradictory and abſurd in itſelf, 
being to determine the eſtate- tail, as if tenant 
in tail were dead; which, in fact, does not 
determine the eſtate-tail. Whereas the caſe 
of Mary Portington ſteered clear of theſe ob- 
jections; the proviſoe there enuring to defeat 
the whole eſtate-tail, and to determine the 
eſtate-tai as if tenant in tail were dead with- 
out heirs of bis body, which really is a deter- 
mination of the eſtate-tail. The queſtion, 
therefore, in this laſt caſe did not reſpect the 
general validity of the proviſoe, but only the 
extent or application of it to a particular act, 
diz. the ſuffering a recovery; and we ſee it 
was determined that the reſtriction was void 

as 


Peirce g. 
Win 
r Vent. 321. 


Vide Co. Lit. 
224. b. 
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2 to that, and would have been, equally ſo 
as to a fine levied purſuant to een 


H. 7. and II. 8. . N 

But, howewer: ſuch a proviſoe or Be 
as that in Mary Portington's caſe, it ſeems, 
may extend to reſtrain a feoffment, or even a 
Ane at common law, or any other tortious 
diſcontinuance or alienation ; and a breach of 
it by any ſuch tortious alienation, may give 
effect to the limitation over, and a title af 
entry to the perſon claiming by force of it, 
This was admitted in the arguments in Mary 
Portington's caſe. 


Thus where a deviſe was to one e and the heir 
male of his body, with a proviſoe, that if he 
attempted to alien, then immediately his eſtate 
ſhould ceaſe, and another ſhould enter; the 
deviſee made a feoffment, and though it was 
held that the condition, viz. to attempi ie alien 
was void, for that a man cannot . be reſtrain- 
ed from an attempt to alien, for non conſlal, 
what ſhall be judged an attempt, and how it 
can be tried; yet it was agreed on all hands, 
that tenant in tail might be reſtrained from 
aliening by feoffment or other act which was 
toctious, and would make a diſcontinuance, 
though he could not be reſtrained from alien- 
ing by fine or recovery, | 4 * 


And, 


87 } 

And, indeed, in a former caſe where lands Croker ©. 
were given in tail upon condition that N 15 
if the donee or his heirs diſcontinued, the 1 Leon. 202. 
donor ſhould enter; the donee had iſſue 
two daughters and died; the daughters 
had iſſue two ſons and died; one of the 
ſons diſcontinued, and it was held to be a 
forfeiture. Leonard, in his report of this caſe 
ſays, the diſeontinuance was by fine, and fo ir 
might be, agreeable to the obſervation made i in 
Mary Pertington's calc in regard to the fine 
in Scbolaftica's caſe, if we ſuppoſe it to have 
been a fine at common law. 


And ſo where lands were deviſed part to Spittle v. 
teſtator's eldeſt ſon in tail, part to his youngeſt PW. Lees . 
ſon in fee, provided that neither of the ſaid Moor 271. 
ſons ſhould fell or leaſe the lands fo given 
them, or do any act, Sc. before they came 
to the age of thirty years. And if either of 
them did, then the other ſhould have the por- 
tion ſo deviſed to his brother. The eldeſt ſon 
leaſed the lands deviſed to him before he at- 
tained that age and it was held that the entry 
of the youngeſt ſon upon him was lawful. 


But all theſe laſt mentioned caſes, where 
the condition is not void, fall within the latter 
branch of the third objection above noticed; 
being of that claſs, where as the condition 
enures to defeat the preceding eſtate, the ſub- 

ſequent 


Plowd. Com. 
24. b. 

Vide Dr. and 
Stud. lib. 2. 


„ 
Perk. ſ. 831. 
1 Inſt, 214. 


Ant 7-0 
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ſequent limitation cannot operate as n remain- 
der in the ſtrict and proper ſenſe of that word, 


though it may ſtill take effect as a conditional 
Imitation by deviſe, or by way of nn 


ſpringing uſe. 


Now, to come to the latter branch of the 
third and laſt above noticed ground of 
objection, we are to obſerve, that it is laid 
down as a rule in conveyances at common 


law, that every remainder muſt be fo limited 
as to wait for the determination of the par. 


ticular eſtate, before it is to take effect in poſ- 
ſeſſion; and not to take effect in prejudice ot 
excluſion of the preceding eſtate. This rule 
not only flows of neceſſity from the definition 
of a remainder, which I have conſidered in 
the beginning of this eſſay; but alſo follows 
as the conſequence of a maxim at common 
law, that none ſhall take advantage of a con- 
dition but the party from whom the condition 
moves (i. e. the grantor) and his heirs; how 

if he or his heirs take advantage of a condi- 


tion by entry or claim; the livery made upon 


the creation of the eſtates is defeated, and of 
courſe every eſtate then created is thereby an- 


nulled and gone. But the remainder ought 


to veſt at the inſtant of the expiration of the 


feated by the entry of the grantor. Therefore 


preceding eſtate; and at that "inſtant we ſee 


both preceding eftate and remainder are de- 


ſuch 
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ſuch remainder is void. It follows that a re- 
mainder, properly ſo called, cannot be limired 
40 take effect upon a condition which is to 
defeat the particular eſtate, whether ſuch con- 
dition be repugnant to the nature of the eſtate 
to en it is annexed, o or not. 


= Thus for inftancey if a leaſe for life be 
made upon condition, that it a ſtranger pay 
to the leflor 201. then immediately the land 
ſhall remain to the fame ſtranger, this remain- 
der is void ; for the tenant for lite ought to 
bave it during his life, and if ſo, during that 
time the ſtranger cannot have it; for he can 
take no advantage of the condition, but only 
the grantor or his heirs ; but had it been li- 
mired, that if a ſtranger pay to the leffor 204. 
then, after the death of tenant for life, it ſhould 
remain to that ſtranger, it would have been 


ilowd, Come 
29 b. 


a good remainder, —The diſtinction between 


the two cales is this; in the latter the remain- 
der is not to veſt in poſſeſſion till after the 
determination of the eſtate for life, when ic 
may veſt of courſe: in the former it is limit. 
ed to take effect in poſſeſſion on the perform- 
ance of a condition, wh ech is to defeat the 
eſtate for life, and not to wait till the parti- 
cular eſtate be determined, which ex vi termini 
e 'remainder ought to do. 


80 1. a leaſe be made to two, the remainder 


over in fee after the death of ihe firſt of hem, this 


4 remain- 


Plowd. 32. in 
the caſe of 
Colthurſt v. 
Beſuſhin. 


Vide ſupra, 
p- 168. 


190 


remainder. is void; becauſe the ſurvivor muſt 
have the lands during his life by the nature 
of the firſt eſtate, otherwiie: the firſt eſtate 
. to ſuch nn 3 Alx 


But, however, Hs we are to — that 
if land be leaſed; to one for life, &c. and if 
ſuch a thing happen, ber to remain to B. c. 
this ſhall not be underſtood as intended to 
veſt in poſſeſſion, immediately upon the hap- 
pening of the condition, and in abridgment 
of the preceding eſtate; becauſe under that 
conſtruction the remainder would be void ſot 
the reaſons already given; but it ſhall be con- 
ſtrued to veſt in intereſt upon the happening 
of the condition, and to remain as a remain- 
der ought to do, that is ſo as to wait the de- 
termination of the preceding eſtate n it 
comes into palicſion, | 


As if a gift in tail be made to one upon 
condition that if he do ſuch an act, then 
the lands ſhall remain to his right heirs ; 
the word then is not fo to be underſtood, 
as to avoid the eſtate-tail, and execute the 
fee-ſivple in poſſeſſion immediately on per- 
formance of the act, but muſt be taken in 


this manner, viz. that upon performance 


of the act, the remainder in fee ſnall veſt 


in him, not to be executed in poſſeſſion 


till the expiration of the eſtate- tail.— So if 
there be an eſtate to huſband and wife fot 
their 


— was LR ee A a r 
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their lives, remainder to B., and if B. die bes: 
fore the huſband and wife, then to remain to 
C.; this would be a good remainder to C. to 
take effect in poſſeſſion after the determination 
of the preceding eſtate; but it would have 
been void if it had been, that then from tbe 
death of B., C. ſhould have the lands during 


the lives of huſband and wife, upon the prin- 


ciples before laid down. 


The ſame law holds with regard to a ſub- 


ſequent eſtate limited to take effect on a con- 
dition which is to defeat a preceding remain- 
der; as where A. ſeiſed in fee let to B. for 
life, remainder to C. for life, provided that 
if A. ſhould have a fon which ſhould hve to 
the age of five years, the eſtate limited to C. 
ſhould ceaſe, and the land remain to that ſon 
in tail; it was adjudged, the eſtate limited to 
the fon was void, becauſc limited on a condi- 
tion which was to defeat the nm re- 
* to C. ä 


Bur hem we are to diſtininguiſa between 
the caſes, where a ſubſequent eſtate is limited 


Cro. Elis. 
* 

ogan v. Co- 
San. 


to take effect upon a condition which is to 


defeat the preceding eftaie z and other caſes 
Where the preceding eſtate is limited, ſub- 


ect to a condition, but the remainder is limit- 
ech without any relation to or dependence at 
al upon that condition. Ia the firſt caſes we 

| | | have 


192 


1 Roll. Abr. have ſeen the condition makes the 


Cond. 1. 


Lit. ſ. 347. 
Vide Perk. 


p. 831. 


limitation void ; but in the latter it ſeems the 
remainder deſtroys the condition: as if a man 


. leaſe to 4. for life upon condition, remainder 


over, Koll ſays the condition is deſtroyed, 


Nov in theſe caſes, though the remainder is 
not intended to be affected by the condition an- 
nexed to the particular eſtate, yet if chat con- 
dition were good, the grantor's entry for breach 
of it, would defeat the remainder, upon the 
principles before laid down. But it is unres- 
ſonable that the grantor ſhould defeat that 
eſtate in remainder which he had abſolutely 
granted away. Indeed it ſeems directly within 
the reaſon of the caſe put by Lititletan; that if 
a man leaſe for life upon condition of re-entry 
for default of payment of rent, and the leſſor 
afterwards grants his reverſion, the leſſot or 
his heirs cannot enter, becauſe he hath alien- 
ed the reverſion: ſo in the above caſe the 
leſſor by limiting the remainder over abſolute- 
ly, hath departed with the reverſion as much 
as if he had afterwards aliened it- by- another 
Conveyance. | 


I have not met with any caſe determined 
expreſsly upon this point, where the limitation 
was by conveyance at common law; and where 
the limitation was by deviſe, there a 


[ 193 J 

merly to have been ſome difference in our 
books. Some took a diſtinction upon this 
principle; that though in the caſe of a con- 
veyance at common law, the entry for condi- 
tion broken muſt defeat the livery, and of 
courſe the remainder which took effect from 
it; and therefore the remainder in that caſe 
when limited without dependence on the con- 
d tion, ſhould be conſtrued to deſtroy the con- 
dition annexed to the preceding eſtate: yet 
that in caſe of a deviſe, where the eſtates took 
effect without livery, there was not the ſame 
reaſon that the entry for the condition broken 
ſhould deſtroy the remainder ; but that ſuch 
entry might in that caſe affect only the par- 
ticular eſtate, and the remainder nevertheleſs 
take place at the time limited for it to com- 
mence; and therefore the remainder need not 
abſolutely deſtroy the condition, but that the 
heir ſhould enter for breach of the condition, 
and retain only till the remainder ſnould take 


place: whilſt others conſidered the condition 


in the caſe of a deviſe abſolutely deſtroyed by 
the remainder over, no lefs than in the cate 
of conveyance at common law. 


As where a teſtator, having iſſue three ſons, 
deviſed lands to his wife for her life ſub con- 
ditione qucd ipſa educabit pueros teftatoris in be- 
nis moribus, the remainder to the ſecond ſon 
in tail, and the reverſion deſcended to his el- 

O deſt 


Perk. ſ. 563. 
Dyer 127. 


Plow. 412. 
10 Co. 41. 


Dyer 127. 


10 Rep. 41. b. 


Dr. 


Butt's 


caſe. 


queſtion was, whether the heir ſhould enter 


are now no more; for that queſtion has long 


Vide Plowd. 
408. Scholaſ- 
tica's caſe and 
3 Rep. 20. b. 
21. a. Wel- 
lock v. Ham- 
mond. 
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deſt ſon. The condition was broken: the 


for the condition, or the ſon in remainder 


the condition be deſtroyed by the. limitation 
over. And the court reſolved that it was not 
a limitation, becauſe there were exprels words 
of condition, and the meaning of the teſtator 
was, that his heir, who always is to take ad- 
vantage of a condition, ſhould enter. and de- 
feat the eſtate of the wife; but his meaning 
did not accord with the law, tor he could nat 
defeat the eſtate for life without defeating the 
remainder, and therefore by the limitation of 


the remainder over the condition was deſtroy» 
ed. | 


* 
* 4 
. 


But whatever differences of opinion for- 
merly exiſted in regard to this matter, they 


ſince ceaſed, and it is now agreed, that wher- 
ever in a deviſe a condition is annexed to 4 
preceding eſtate, that condition ſhall operate 
as a limitation, circumſcribing the continuanc 
and meaſure of the firſt eſtate ; and that upC 
the breach or performance of it (as the cak 
may be) the firſt eſtate ſhall i facto de- 
termine and expire, without entry or claim; 
and the limitation over ſhall thereupon actu 
UN rc in pollen, and the” perſo 
claiming under it, whether heir or ſtranger, 


ha 


ue arent 6; Se * MES 
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hall have immediate right to the eſtate. 
hus indeed is the teſtator's intention effec- 
vated, by ſubſtantiating the remainder, tho? 
limited to a ſtranger z and enforcing the per- 
formance of the condition, by the determi- 
nation of the particular eſtate upon the breach 
af it, notwithſtanding that particular eſtate be 
limited to the heir himſelf. 


As, where one deviſed lands to his mother 
or life, and after her death to his brother in 
ee, provided that if his wife (being then en- 
nt) be delivered of a ſon, that then the 
and ſhould remain to him in fee; the teſta- 
or died, a fon was born, and it was held that 
he fee of the brother ſhould ceaſe, and veſt 


gency. Again, where 4. deviſed lands to 
is wife for lite, and after her death to his 
prandchild B. and the heirs of her body; 
rovided always and upon condition that ſhe 
narried with the conſent of D., E. and F. 
r the major part of them; and in caſe ſhe 
ould marry without ſuch conſent, or die 
ithout iſſue, then he deviſed the premiſes to 
(neither B. nor C. being heir at law to the 
eſtator.) After the teſtator's death B. mar- 
ed without the conſent of any of the perſons 
amed for that purpoſe; and it was clearly 
eld to be an eſtate to B. till ſhe married 
ithout ſuch conſent; that here was an eſtate 


n tail 


n the ſon upon the happening of the contin-. 


Dyer 127. 
in margiae, 


1 Ventr. 199. 
Lady Anne 
F ry 's caſe, 


2 Mod. 7 


ic. 


1 | 
tail deviſed to B. ſubject to two limirations, 


the one in law, viz. dying without iſſue, the 


other expreſs, and in fact, viz. marrying, with- 
out conſent, which was properly a conditional 
limitation, and not a condition; for if it were 
a condition, it would deſcend to the heir at 


law, and he might enter for breach of it, and 


defeat the limitation over; and it was there. 
fore agreed that the marriage without conſent 
determined her eſtate- tail, and caſt the pol: 
ſeſſion immediately on C. 


So where one deviſed lands to A. his heir 
at law, and other lands to B. in fee, and that 
if A. moleſted B. by ſuit or otherwiſe, he 
ſhould loſe what was deviſed to him, and it 
ſhould go to B. After the teſtator's death 4. 
entered on the lands deviſed to B. and claim- 
ed them; and it was held that this was a 
ſufficient breach to give title to B. and that 
the condition impoſed on the heir ſhould not 
be taken as a condition; becauſe, if fo, by 
deſcending on him who alone could enter for 
the breach of it, it would in this cafe be fruit- 
leſs and defeated : but it was held to be a li- 
mitation which determined the heir's eſtate, 

d caſt the poſſeſſion on B. without entry. 


—— — 


Therefore when it is ſaid that a ſubſequent 
eſtate limited on a condition which is to defeat 
aà preceding eſtate is void, the rule muſt be 
under- 


4 
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underſtood only of eſtates limited in convey- 
ances at common law; for that ſuch a limi- 
tation over may be good by way of deviſe, 
is clear from the caſes laſt cited, and will fur- 
ther appear in-the chapter of Executory De- 
viſes, to which theſe fort of limitations, in thoſe 
caſcs where the whole fee is firſt deviſed to a 
perſon in eſſe are to be referred; and limitations 
of this nature may alſo take effect by way of 
uſe, for a uſe may be limited to cMſe as to 
one perſon upon a future event, and to veſt 
in another, 


As if a man make a feoffment in fee to the 
uſe of W. and his heirs till A. pay 40 l. to the 
ſaid W. and then to the uſe of the ſaid 4. and 
his heirs, and the ſtatute executes the eſtate 
in W. and afierwards A, pays the 404. there 
A. is ſeiſed in fee if he enters, by the opinion 
of ſeveral; but by ſome, A. ſhall not be ſeiſed 
in fee by the ſaid payment, unleſs the feoffees 
enter; therefore it ſeems to be the ſureſt way 
io enter in the name of the feoffees and his 
own name; and therefore it appears that a 
man at this day may make a feoffment to uſes, 
and that the uſe ſhall change from one to an- 
ther by act ex poſt facto, by circumſtance, as 
well as it would before the ſtatute 27 H. 8. 
of uſes: theſe are the words of Brook in the 
place I have cited. | 


O 3 So 


Vide Spring 
v. ( zfar. 
Supra, p. 172. 
& Dyer 314. 
pl. 96. Moor 
99. pl. 243. 
and Loy 54. 


Leon. 25. 
pl. 31. 
Benicombe v. 


Parker. 


. 


So where A. tenant in tail by indenture bar. 
gained and fold the lands to the uſe of J. x, 
in fee, inthe indenture was a letter of attorney 
to make livery, which was made accordingly, 
J. S. by the fame indenture covenanted, that 
it A. before ſuch a day paid 40s. that then 
J. S. and his heirs ſhould ftand ſeiſed, Ec. 
to the uſe of 4. and his heirs, and if A. did 
not pay, Fc. then if the ſaid J. S. did not 
pay to the ſaid 4. within four days after 100. 
that J. S. and his heirs ſnould thenceforth be 
ſeiſed to the uſe of the ſaid . and his heirs, 
Sc. and A. covenanted for further aſſurance; 
both failed of payment, B. levied a fine to 
J. S. without any conſideration. It was ad- 
judged a good feoffment well executed by the 
livery, notwithſtanding the words of bargain 
and ſale only, and that the covenant to be 
ſeiſed to the new uſes conditionally upon the 
payment and non-payment, being in one and 
the ſame deed, ſhould raiſe the uſe upon the 
contingency according to the limitation of it. 


So where one made a feoffment, to the 


uſe of himſelf and A. his feme that Poul 
be after their marriage, and the heirs of 
their bodies, and he took A. in marriage; 
all the judges held, that although he-were 
ſeiſed in fee in the mean time, yet, by the 
marriage, the new uſe ſhould ariſe and velt, if 
there were no act in the mean time to deſtroy 
Fe that 
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that future uſe, (as it was in Chudleigb's caſe) 
and judgment was given accordingly. 


So where A. and B. two fiſters, in conſide- 
ration of 4000 /. paid to A. by C. conveyed 
lands by leaſe and releaſe to the uſe of B. and 
C for their lives (upon their intended inter- 
marriage) remainder to their firſt and other 
ons in tail- male ſucceſſively, remainder to the 
daughters of B. and C. in tail, remainder to 
the right heirs of C. Provided, that if there 
ſhould be no iſſue of B. and C. living at the 
d:ceaſe of the ſurvivor of them, and that the 
heirs of B. ſhould within twelve months after 
the death of B. and C. dying without iſſue as 
aforeſaid, pay to the heirs or aſſigns of C. 
4000/7. then the remainder in fee ſo limited 
to C. ſhould ceaſe, and the lands ſhould re- 
main to the right heirs of B. for ever. After- 
wards B. and C. for extinguiſhing all right 
and title of B. and her heirs under this pro- 
viſoe, levied a fine of the lands to the uſe of 
C. and his heirs. B. and Co died without iſſue, 
and the heir of B. filed a bill againſt the heir 
of C. to have a conveyance of the lands upon 
payment of the 4000 f. purſuant to the pro- 
viſoe. The bill was diſmiſſed 3 but upon an 
appeal brought in Parliament, the decree of 
cmiſſion was reverſed, upon its being alledg- 
ed that the proviſoe was not void, it being 
within the reaſon of the limitations allowed 
8 O04 in 


Loyd v. Ca- 
rew, Prec. in 
Chanc. 72. 

Show. Caſes in 
Parl. 137. 


Vide infra, 


And vide 
Smith v War- 
ren. Cro. 


Eliz. 688. 


Sympſon v. 
Sothern. 
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in the Duke of Norfolk caſe, where it is ſaid 
that future intereſts, ſpringing truſts, or truſts 
executory, and remainders that are to ariſe 
upon contingencies are quite out of the rule 
and reaſon of perpetuities, if they are not of 
remote conſideration, but ſuch as will ſpeedily 
wear out. And that the fine could not bar 
the proviſoe, becauſe the ſame land never 
was nor could be in B. who levied it. 


The uſes I have been ſpeaking of are called 
ſhifting or ſecondary uſes, and are allowed, 
(within the limits eſtabliſhed for avoiding per- 
petuities) becauſe they were good before the 
ſtatute 27 Hen. 8. of uſes, (when ules were 
fiduciary and totally diſtin from the legal 
eſtate, which at common law could not be 
limited in ſuch manner,) and do not fall with- 
in any of the miſchiefs which that ſtatute was 
made to remedy. It appears, however, to have 
been a queſtion, whether limications of this 
nature were good in ſurrenders of copy hold 
eſtates. Thus where there was a remainder 
babendum from the death of the ſurrenderor to 
the uſe of his child then in ventre ſa mere and 
his heirs and aſſigns for ever, and if the child 


died before age or marriage, then to the ule 


of J. S. and his heirs and aſſigns. Croke ſays 
it was reſolved that the ſurrender to the uſe 


, of J. S. was void, for that a man could not 
make a conditional . to operate in 


future. 


"T3 
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fature. On the other hand, the ſame caſe as LexCuſt 121. 
reported by Rolls, is cited in Lex Cuſtomaria 108. 158. 
25 an authority that ſuch future uſes are good, 252. 
and that a fee may be limited on a fee upon , mY. = 
a contingency in copyhold eftates. But in 
Cilbert's Tenures it is ſaid, that ſuch a reſolu- Gilb. Ten: 
tion ſeems not to be grounded on ſo god 
reaſon as the contrary reſolution in Crete; for 
the uſe upon a ſurrender of a copyhold is not 
like a uſe or truſt at common law : but he 
who is admitted upon a ſurrender, is admitted 
to the legal cuſtomary eſtate, and is not ſeiſed 
to a uſe; therefore uſes upon ſurrenders are 
in general governed entirely by the ſame rules, 
as conveyances at common law, in which fuch 
limitations were not allowable ; and that upon 
this principle it ſeems a fee upon a fee in 
caſe of a ſurrender of copyholds is not good, 
any more than in a conveyance at common 
law. However, the contrary appears to have vide ſupra. 
been admitted and holden in the above cited p. 173. 


id 
caſe of Stocker v. Edwards or Edwards v. * — b. 
Hammond. Wellock v. 
Hammond. 


But there are alſo ſome inſtances of free- 
hold eftates, wherein this ſort of uſes has 


not been admitted to take effect; as where a * v. Bur- 


feoffment was to the uſe of A. for life, re- — 742. 


mainder to his wife for life, remainder to his pl 1022. 


right heirs, with a proviſoe that if his ſon in- Lau of Uſes, ; 


terrupted his wife it ſhould be to the uſe of * 


his 


. —— e ———— __— 


Moor 633. 
pl. 868. 


Moor 761. 


pl. 1054 
Holloway v. 


Pallard. 


(W682; 1} 


his wife and her heirs; A. made a leafe for 
years to commence after the death of his wife, 
and died, the ſon diſturbed the wife, and i: 
was reſolved that the uſes would nor ariſe to 
give the wife the fee. The reaſon of this caſe 
ſeems doubtful and obſcure; however, the 
leaſe for years made to commence after the 
death of the wife, is ſaid to have been the 
occaſion of the judgment, for that the rever- 
ſion after the death of the wife being altered 
by that leaſe, the ſame uſe in the reverſion 
which was in being at the diſpoſition of the 
particular eſtate, and ſo conditionally limited 
to the wife, could not ariſe to her, and that 
therefore the uſe could never ariſe at all. 


So if a limitation be to the uſe of A. and 
his heirs, provided that if he give a mortal 
blow to any perſon, that the uſe ſhall ceaſe ro 
him, and ſhall be to another; this is fraudu- 
lent to prevent an eſcheat, and therefore 15 
void. Tos 


And where A. bargained and fold land to 
B. for 5001. upon condition that if A. paid 
B. 00 J he might re-enter, and be ſeiſed to 


the uſe of himſelf and his heirs, until he ſhould 


attempt to alien without the aſſent of B. and 
then to the uſe of B. and his heits; and 2 
fine was levied to thoſe uſes; 4. paid the 


500 l. and entered, afterwards H. aliened with- 


out 


2 _ ih GE. Tt ao . —_ 1 1 RV 3 


[ 203 ] 

eut the aſſent of B. Per Lord Chancellor 
Egerton, No ule will ariſe to B. the bargainee, 
becauſe the bargainor, entering for the con- 
dition, ought to be in of the old uſe and eſtate, 
and cannot be ſeiſed to any other uſe; alſo 
the fine was levied to B. by which 4. who 
was the conuſor, and alſo the bargainor, who 
came in by the uſe of the fine cannot ſtand 
ſeiſed to any other uſe, for then there would 
be uſe upon uſe. But we are to obſerve the 
judgments in theſe laſt caſes depended on the 
particular nature of circumſtances ex poſt facto, 
or on the fraudulent intent or illegality of the 
condition, and do not in the leaſt affect the 
general validity of theſe ſhifring limitations. 


There is alſo a limitation of another kind, 
which may be conſidered as an exception to 
the rule at common law, that an eſtate limited 
to take effect on a condition, which is to de- 
ſtroy the particular eſtate, is void. I mean 
thoſe caſes, where a particular eſtate is limited 
with a condition, that after the performance 
of ſuch an act, or the happening of ſuch an 
event, the perſon to whom the firſt eſtate was 
limited, ſhall thereupon have a larger eſtate. 
For it, was reſolved in the caſe of Lord Szaf- 
ford, that ſuch a grant may be good, as well 
of things which lie in grant, as of things 
which lic in livery; and may be annexed as 


vell to an eftate-tail, which cannot be drown · 


ed, 


8 Rep. 74. in 
Lord Stef- 
i ford's caſe, 


L 
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ed, as to an eſtate for life or years, which may 

be merged. by the acceſs of a greater eſtate 
But that ſuch increaſe of an eſtate by force 
of ſuch a condition, ought to have four inci. 
dents. 


1/7, There ought to be a particular eſtate 
as a foundation for the increale to take effect 
upon ; which particular eſtate Lord Coke held, 
mult not be an eſtate at will, nor revocable, 
nor contingent.—2d/y, Such particular eſtate 
ought to continue in the leſſee, or the grantee, 
until the increaſe happens, without any al- 
teration of privity in eſtate, by alienation of 
the leſſee or grantee; though the alienation 
of the leſſor or grantor will not at all affect it; 
and that the alteration of perſons, by deſcent 
of the reverſion to the heirs of the grantor 
or his alienee, or of the particular eſtate to 
the repreſentatives of the grantee, ſhall not 
avoid the conditionz and that where the 
grantee dies befare performance of the con- 
dition, his heir ſhall, after he has performed 
the condition, be in quodam modo by deſcent : 
and that ſuch increaſe need not take place im- 
mediately upon the particular eſtate, but may 
enure as a mediate remainder, ſubſequent to 
an intermediate remainder for life, or in tail 
to ſomebody elſe.—3dly, That the inereaſe 
muſt veſt and take effect, immediately upon 
the performance of the condition ; for that if 

an 
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an eſtate cannot be enlarged at the very in- 
ſtant of time appointed for enlargement, the 
enlargement ſhall never take place; and there- 
fore though the reverſion be in the King, it 


ſhall inſtantly be out of him, upon perfor- 


mance of the condition, and veſt in the gran- 
tee, without petition or monſtrans de droit or 
other circumſtance; for the awaiting ſuch 
circumſtances, would fruſtrate and defeat the 
enlargement; and the law will never require 
circumſtances to ſubvert the ſubſtance.— 
by, That the particular eſtate, and the in- 
creaſe ought to take effect by one and the 
ſame inſtrument or deed, or by ſeveral deeds 
delivered at one and the ſame time; (which, 
in effect, is the ſame thing, for guz incontinents 
funt ineſſe videntur) becauſe the particular 
eſtate, and the increaſe thereupon, is only a 
grant to take effect out of one and the ſame 
root ; and though the increaſe veſt at a diffe- 
rent time, yet when it is veſted, it has its 
force and effect from the ſame grant. For a 
more minute diſcuſſion of this doctrine, I ſhall 
refer the reader to my Lord Cote's report of 
the ſaid caſe of Lord Stafford. 


Of 


COLES 


2 


1 Rep. 130. 
Vide alſo Bo- 
raſton's caſe, 
3 Rep. 20. 
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Of the Eſtate neceſſary to ſup⸗ 
poꝛt a Contingent Remain; 
der. 


Shall now conſider what eſtate is required 

to ſupport a contingent remainder ; or, 
in other words, what kind of eſtate muſt ne. 
ceſſarily precede it. 


It is a general rule, that wherever an eſtate 
in contingent remainder amounts to a freehold, 
ſome veſted eſtate of freehold muit precede it. 
This rule depends upon the neceſſity there is 
for the freehold to pals out of the grantor at 
the time the remainder is created. If no free- 
hold paſſcs, how is the remainder-man to have 
it? If it paſſeth at all, it muſt paſs either in 
the particular eſtate or in ſome remainder li- 
mited after it; in a contingent remainder it 
cannot pals, becauſe ſuch remainder at the time 
of its creation paſſeth to or veſts in nobody; 
and if it paſſeth only in ſome veſted remain- 
der limited after the contingent remainder, 
then is ſuch contingent eſtate precluded from 
ever riſing at all; for that frechold then be- 
comes veſted in poſſeſſion, which the contin- 
gent eſtate was limited to precede, and of 


courſe there is no room left for the introduc- 


tion of the contingent frechold. It follows, 


therefore, that ſome preceding veſted * 


L 
of freehold muſt be limited, to give exiſtence 
o ſuch a contingent remainder. 


Thus, where there was a deviſe to truſtees 1 Salk. 229. 
for eleven years, and then to the firſt ſon of —— 
4.in tail, Sc. and A. had no fon at that mw” 
time, it was agreed that ſuch limitation was 
void as a contingent remainder, becauſe there 


was no freehold to ſupport it. 


So where a deviſe was to B. for fifty years *' 
if he ſhould ſo long live, remainder to the 
heirs of the body of B remainder to C.; the 1 Salk. 226. 
mi ation to the heirs of the body of B. was &92-bngke 
v. Corniſh. 


void as a remainder for want of a freehold to 
ſupport It. 


1 But where e 3s liaitegl to A. for a 
— 2 Vern. 754. 


years, Temainder to fruſtees during 2? ' 

the Tife of A remainder to the wife for her mag; 13 
jointure, remainder to the heirs of the body of 

A.; there, though the particular eſtate was 

but for years, yet the contingent remainder to 

the heirs of the body of 4. was good, becauſe 

preceded by a veſted freehold remainder to 

the truſtees, 


There is a caſe indeed reported by Moor, 
where A. covenanted to ſtand ſciſed to the uſe $;r Thomas 
of himſelf for life, remainder to B. his bro- Palmer'scaſe. 
ther's eldeſt ſon for life, remainder to the firſt IN 
on of B. in tail, and fo on to his eighth ſon, 
remaia- 
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remainder to the right heirs of 4. A. was 
afterwards attainted of treaſon, and executed 
before the birth of any ſon of B. and it wa; 
reſolved, that by the attainder of A. the after. 
born ſons of B. were barred, and that the 
crown had the fee- ſimple diſcharged of all 
the remainders limited to ſons not then born, 
Now it ſeems difficult to reconcile this reſo. 
lution with the principle that any preceding 
veſted freehold eſtate will ſupport a contin- 
gent remainder ; for here, whatever effect the 
forfeiture of A.'s eſtate for life and remainder 
in fee might otherwiſe haye had, yet as B. had 
a veſted freehold, why was not that capable 
of ſupporting the contingent remainder to his 
ſons? There are no reaſons given for the reſo- 
lution in this caſe, and perhaps to account for 
it, we are to recur to the ſuppoſed neceſſity 
(herein after treated of) of a ſeiſin in the fe. 
offees, covenantees, &c. to ſerve contingent 
uſes, when they come in eſſe, which pr ncipt 
7 admitted, it may be inferred, (as it feems 
agreed that the crown eannot ſtand ſeiſed to 
a uſe) that there could be no ſeiſin (after B.'s 
forfeiture to the crown) to ſerve the contin- 
gent uſes to B.'s ſons, when they came in eſe, 
and that on that account they could never 
take effect. But I ſhall endeavour to ſhew in 
4. hl 223.4 fubſequent part of this eſſay, how little reli- 
ance is to be had on this principle. 


And, 


1 
And, indeed, to fee how little the reſoluti- 


Corbet v. 


on in Sir Thomas Palmer's caſe is to be at- Tichborn, 


tended to, we need only conſult the authority 
of a much later caſe, where J. S. was tenant 
for life, remainder to his wite far life, remain- 
der- to his firſt and other ſons, &c. in tail, 
remainder to himſelf in fee; and J. S. com- 
mitted treaſon, afterwards had a ſon, and then 
was attainted; and upon a trial at bar in K. 
B. the court held, that whether the fon was 
born before or after the attainder, the con- 
tiagent remainder to him was not diſcharged 
by the lands vetting in the crown during the 
life of J. S. becauſe of the wife's eſtate (viz a 
velied eſtate of frechold in remainder) which 
was ſufficient to ſupport it. For in theſe caſes 
it is to be obſerved, upon a ſpecial office 
found, no other eſtate veſts in the crown than 
what the party attainted had; therefore the 
right of entry of the remainder-man is not 
taken away, but he may enter on the King, 
upon the determination of the King's eſtate. 


The rule reſpecting the eſtate, requiſite 
to ſupport a contingent remainder, holds 
equally in the limitation of uſes, as in eſtates 
executed in poſſeſſion at common law: tho 
indeed before the ſtatute of uſes, if there had 
been a feoffment to the uſe of A. for years, 
remainder (of the uſe) in contingency, the 


P contin- 


2 Salk. 576. 


Vide 2 Salk, 
469. 


I Rep. 1345 
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N — aL have been good, foathe 


2 Salk. 679. 


Adams v. 
Savage. 


Davies D. 
Speed 


2 Salk. 675. 
Carth. 262. 


Show. Caf. 
Parl. 104. 
Vide fapra, 


p. 42. 


Keaſſtes remained "tenants of che legal fre. 


hold; but ſince that ſtatute it is otherwise, 
for now no eſtate remains in the feoffees. 


Therefore, where there was a leaſe and re. 
leaſe by A. to truſtees and their heirs, to the 
uſe of A. for 99 years, remainder to the uſe 
of truſtees for 25 years, remainder to the heirs 
of the body of A.; the court held this te- 
mainder was void, becauſe there was no pre- 
ceding eſtate of freehold limited to fupport 
it. 


So where the huſband and wife covenanted 
to levy a fine of the wife's lands to the uſe of 
the heirs of the body of the huſband on the 
wife begotten, this limitation was void for 
want of a preceding freehold. For in this 
cafe, the huſband did nor take an eſtate for 
life by implication, becauſe the eſtate was the 
wife s, and moved originally from her.. 


As to a contingent remainder for years, 
there cen be no neceſſity for a preceding free- 
hold to ſupport it. For the remainder not 
being freehold, there can be no occaſion for 


the frechold to paſs out of the grantor 1 in 


order to give it effect. 
But 


* F- ' . Co Feier r . - SS 
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Bur in the caſe of Corbet v. Stone, where 
I by indenture, leaſed to B. and C. for 40 


years, if A. ſhould ſo long live, in truſt for 
4. to receive the profits during her life, and 
that after her deceaſe, one moiety ſhould be 
to D. and the other moiety to E. (no parties 
to the deed) their executors, adminiftrators 
and aſſigns, ſeverally and reſpectively, for the 
term of 1000 years. A. levied a fine and died, 
and five years paſſed after her death, and 
the plaintiff claimed under C. and entered: 
it was inſiſted, that the limitation to D. and 
Z. was a remainder, though contingent as li- 
mited after the death of A., before which the 
preceding eſtate for forty years might deter- 
mine; the court objected that it could not 
paſs as a preſent eſtate, becauſe D. and E. 
were not parties to the deed, and that it could 
not be a contingent remainder, being a re- 
mainder for years depending on an eſtate for 
years ; and that there could not be a contin- 
gent eſtate for years; becauſe a leaſe for years 
operates by way of contract, and therefore the 


Raym. 14% 
Corbett v. 
Stone. 


particular eſtate and the remainder operate as 


two diſtinct eſtates grounded upon ſeveral con- 
rafts. —But guære of this opinion, for it ſeems 
not well confidered ; nor indeed did the court 
ſeem to rely upon it, for they faid, admitting 
thc term of 1000 years a contingent remain- 
der, it was barred by the fine and non-claim, 
ud gave judgment on that ground. 


P 2 Although 


And vide 

3 Leon. 23. 
in Cranmer's⸗ 
CAA) » 


{ 


12 Mod. 174. 
in the caſe of 
Thompſon v. 


Leach. 


£848: 55 


Although every contingent freehold remain- 
der muſt be ſupported by a preceding free. 
hold, yet it is not neceffary that ſuch preced. 
ing eſtate continue in the actual ſeiſin of its 
tightful tenant ; it is ſufficient if there ſubſiſts 
a right to ſuch preceding eſtate, at the time 
the remainder ſhould veſt, provided ſuch right 
be a right of entry, and not a right of alia 
only: for whilſt a right of entry remains 
there can be no doubt bur the fame {tate con. 
tinues ; ſince the right of entry can exiſt only 
in conſequence of the ſubſiſtence of the eſtate; 
but when the right of entry is gone, and no. 
thing but a right of action remains, it then 
becomes a queſtion in law whether the ſame 
eſtate continues or not; for the action is no- 
thing more than the means of deciding this 
queſtion. Another eſtate is in the mean time 
acknowledged and protected by the law, til 
ſuch queſtion be ſolemnly determined in 1 
court of juſtice, upon the action brought. 


Thus, if A. be tenant for life with a con- 
tingent remainder over, and tenant for life 
be diſſeiſed, all the eſtates are deveſted ; but 
the right of entry of tenant for life will ſup- 
port the contingent remainders; but in this 
caſe if the contingent remainder does not vel, 
before ſuch a deſcent be caſt as will take away 


the entry of tenant for life within the ſtatute 


of H. 8. c. 33. and drive him to his action, 
: then 


1 1— . 8 r mg Mts a n 


„ — — 1 3 — — mem 


ʒozi 88 


— . — 1 5 
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then is the contingent remainder gone; be- 
cauſe there no longer ſubſiſts any right of en- 
try to ſupport it, that right being turned into 
a right of action. 


So where a gift in tail was to A. remainder 
to the right heirs of B., A. made a feoffment 
in fee, and afterward B. died; the right heir 
of B. was not intitled to the eſtate, becauſe 
there was no particular eſtate either in fe or 
inright to ſupport the remainder when it fell 
for A. had no right againſt his own feoffment, 
nor had his iſſue right till after his death, 
and then a right of action only, his feoffment 
having worked a diſcontinuance ; but (ſaid 
Chief Juſtice Charlton) if tenant in tail be diſ- 
ſeiſed and dieth, the ſame ſhall not rake away 
the right of the contingent remainder, for 
there the right of the particular eſtate remain- 
eth in diſſeiſee, and ſupports the contingent 
remainder, 


So where A. covenanted to ſtand ſeiſed to 
the uſe of himſelf for life, remainder to the 
uſe of his wife for life, remainder to the uſe 
of his daughter for lite, remainder to the uſe 
of her firſt fon in tail, and ſo to the uſe of 
her other ſons ſucceſſively in tail, reverſion to 
the uſe of his own right heirs ; and afterwards 
ke granted the reverſion without conſidera- 

1 tion, 


1 Rep. 135. 
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tion, reciting the former ſettlement; and! ast r 
that he made a feoffment of the lands; then 


_ - the daughter had iſſue a ſon 4 A. died, the 


2 Roll. Abr. 
796. pl. 11. 
Wegg v.Vil- 
lers. This 
was the caſe 
of a fettle- 
ment by Sir 
EdwardCoke, 
Vide 2 Sid. 
cp. 98. 129, 


157. 
| Heyns v. Vit 
lers. 


Vide 2 Sid. 
159. 


Vide infra, 
p. 219. 


wie entered, then the daughter died, and 


then the wife ; it was reſolved that the grant 
did not hinder the ariſing of the contingent 
uſes, becauſe it was without conſideration, 
and the firſt uſes and eftates were recited in 
the grant, fo that the grantee had notice, and 
therefore took the lands ſubject to the grantor's 
covenant to ſtand ſeifed ; and that the feoffment 
did not deſtroy the contingent eſtate, becauſe 
the right of remaigder for life in the daughter, 
upon which ſhe might have entered for the for. 
feiture, did ſupport it ; for the feoffment of 4. 
was a forfeiture of his eſtate for life, and of 
the eſtate of his wife in remainder during the 
coverture; fo that the daughter might have 
entered tor the forfeiture during the coverture, 
and this right of entry was ſufficient to ſup- 
port the contingent remainder to the firſt ſon, 
Sc. without queſtion.— But it was held by Ghn 
Ch. J. chat if, in this caſe, the feoffment had 
been made before any grant of the reverſion, 
the contingent uſe would have been deſtroyed, 
notwithſtanding the right of entry in the 
daughter, the ground of which opinion will 


be explained in a ſubſequent page of this 
tract, N 


This 


L 65 JI] 
This right of entry to fupport a contingent 
remainder, muſt be a preſent right, a future 
one will not do; it muſt alſo precede the con- 
tingency, and be actually exiſting when that 
happens, for if it only commences at the ſame 
jaſtant with it, the remainder it ſeems will not 
yeſt : according to what was obſerved in the 


1Ventr. 189. 
Lord Raym. 
3 16. ; 


above cited caſe of Wegg v. Vilkers, where 


the court ſaid, that the caſe would have 
been more dubious, it the daughter had not 


had any eftate for life, but the contingent re- - 


mainders had depended on the eſtate of the 
wife immediately ; where the feoffment of the 
baron had deſtroyed them ; inafmuch as the 


feoffment of the baron paſſed his eſtate and 


the eſtate of his wife during the coverture, fo 


that none could enter during the coverture ; 
and neither the eftate of the baron nor of 
the wife would be in ſe, during this time, to 
ſupport the contingent uſes ; for it ſeems the 
future right of the wife to enter after the death 
of the baron, is not ſufficient for this pur- 
poſe. I3 


So in a ſubſequent caſe, where baron made 
a feoffment to the uſe of himſelf and his wife, 
and of the heirs of the ſurvivor of them, and 


Cro Car. 102. 
Bigot v. 
Smith, 


afterwards made another feoffment of the ſame © 


lands, it was adjudged that the right of entry 
in the wife was not ſufficient to ſupport the 
contingent fee, and veſt it in her on the death 


P 4 of 


Vide forego- 
ing caſes. _ 
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| of the baron. In this caſe; we obſerve that 
the particular eſtate was not ſubſiſting at the 


huſband's death, when the fee ſhould have 
veſted, for his ſecond feoffment had deſtroy. 
ed it during the coverture; and though the 
wife's right of entry took effect at the inſtant 
the remainder ſhould have veited, yet it was 
inſuficient, for it ſnould have been then ay. 
ally exiſting. 


But where the eſtates are limited by way 
of uſe, and are aftei wards deveſted and turned 
to a right; it has been held requiſite to the 
execution of the ſubſequent contingent uſes, 
that either the ceſtui que w/e under ſome 
preceding veſted uſe, or elſe that the fe- 
offees or their heirs ſhould enter in order 
to reveſt the eſtates; for although contingent 
uſes are not deſtroyed by tuch a deveſting of 
the preceding eſtate as turns it to a right of 
entry, as they would be if fuch eſtate was de- 
termined, or turned to a right of action only; 
yet, it is ſaid, there muſt, at or after the time 
when ſuch uſes come in eſſe, exiſt a ſeiſin in 
the feoffees out of which they may ariſe, be- 


fore they can be executed by the ſtatute. This 


doctrine apparently involves ſome degree 
of difficulty in it, I ſhall therefore endeavour 
i explain it. 


It 


1227 1 


It appears to have been the opinion of the Vide Chud- 


court in Chualergh's caſe, that upon a convey: 
ance to uſes there is no actual ſeiſin left in the 
feoffees; but that as to all the uſes in zſſe, and 
which veſt immediately, the ſeiſin is preſently 
transferred unto the ceſti's que uſe, and that 
as to the uſes not in eſſe, there is no preſent 
ſeiſin exiſting any where ; but only a poſſibility 
of a ſeiſin in the feoffees, to ſerve thoſe uſes 
when they come in e; which takes effect as 
the contingencies on which the uſes depend 
ariſe, ſo as then to give the feoffees, Cc. a 
a ſufficient ſeiſin to ſerve ſuch uſes, that 
they may be executed by the ſtatute, if the 
eſtates limited in the conveyance to uſes be 
not in the mean time deveſted; but that if 
the eſtates happen to be firſt deveſted, then 
that poſſibility of a ſciſin in the feoffees is de- 
veſted as well as the other eſtates, and muſt 
be reduced and reveſted before the contin» 
gent ufes can be executed. 


Now if this deveſting or diſturbance of the 
eſtates limited in the conveyance to uſes, has 
operated ſo far, as not to leave a right of 
entry in any preceding veſted eſtate, then is 
the contingent uſe entirely. deſtroyed and 
gone, as we have already ſeen, for want of 
a preceding eſtate to ſupport it; but if a 


right of entry is left in any preceding veſted 


eſtate, then, it is ſaid, the ce//ui que uſe hav- 


ing 


leigh's caſe. 
1 Rep. 120. 


Vide Bigot v. 
Smith, ſupra 
p- 215. 
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uns bach right ef entry, may, by his ent 
revelt the eſtates which were deveſted, and 
amongſt the reſt the poſſibility of a ſeiſim in 
the feoffers to ſerve the contingent uſes: but 
that if no ſuch entry ſhould be made, then 
the feoffees or their heirs muſt enter to reveſt 
their ſciſin, for that otherwiſe there would exit 
no ſeiſin to ſerve the contingent uſes when they 
ariſe z; and conſequently that if the feoffers 
ſhould bar their own right of entry, upon 
ſuch an occaſion, by feoffment, releaſe or 
_ Otherwiſe, the contingent uſe can never be 
executed for want of a ſeiſin in the feoffees 
Vide Manſel out of which it may ariſe ; and that the 
v. Manſ,  cefuj que uſe will then have no other remed; 
than againſt the feoffees in a court of equity 

for breach of truſt. 


As if a feoffment be made to the uſe cf 

A. for life, remainder to the uſe of B. ſot 

life, remainder to the uſe of the eldeſt ſon 

1 Roll. Abr. of B. in tail, &c, here the feoffment of 4 
(it is clear) will not deſtroy the contingent 
remainder to the fon of B. becauſe of the 
right of entry in B. upon the forfeiture 
Thid. pl. 13. of A. and it is faid, that if B. enters either 
in the lifetime of A. or after his death, this 

will reduce the contingent remainder ; fo that 

if a ſon be born in his life-time, it ſhall. be 
executed by the ſtatute without any . 
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the feoffees. And it has been further aid, 
that if after the feoffment of A., B. dies with- 
out having entered, though he ſhould have a 
ſon born in his life- time, that ſon cannot en- 
ter, the ſeiſin of the feoffees having been diſ- 
turbed and not reveſted; but that in this caſe 
the feaffees' may enter, and thereby revive 
the contingent uſe, which by their entry, it is 
faid, will de executed in ſuch fon by the fta- 
tute ; but that 1f after the death of B. with- 
out entry, the feoffees ſhould by feoffment or 
otherwiſe bar their entry, then the contingent 
uſe can never be executed for want of a ſeiſin 
in the feoffees to ſerve it. Theſe points, it 
ems, were agreed upon by Rolls C. J. and 
the other Judges of the King's-Bench in their 
debate of the caſe of Wegg v. Villers. 


It is this ſuppoſed neceſſity for the exiſtence 
of a ſrifin in the feoffees, at or after the time 
when the contingency happens, in order to 
ſerve the contingent uſe, that accounts for the 
obſervation befere cited, as made by Glyn 
C. J. with reſpect to the caſe of Sir Edward 


Coke, wiz. that if Sir Edward had made 


the feoffment before he had granted the re- 
verſion, the contingent uſe to the firlt ſon of 
his daughter, had been deſtroyed. It was 
apreed in Chudleigh's caſe, that privity of 
ellate is abſolutely requiſite to the — 


1 Roll. Abr, 
797. pl. 14. 


Ibid. pl. 16. 
SV 


2 Roll. Abr. 
796. pl. 11. 


Vide ſupta, 
p- 214. 
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ſeiſed to a uſe : that is, that a perſon muſt 
come in of or under the fame eſtate=or ſeiſin, 
out of which the uſes were originally limited 
to ariſe; otherwiſe he is not ſeiſed to thoſe 
uſes. Now in the caſe of Sir Edward, the 
contingent uſes were to ariſe out of the eſtate 
or ſeiſin which was in him before he granted 
the reverſion, i. e. out of the reverſion after 
the death of his wife and daughter; for the 
ſeiſin of the particular uſes in ee were 
executed to the uſes by the ſtatute fo 
that Sir Edward actually ſtood ſeiſed of no- 
thing more than the reverſion. Therefore, 
when Sir Edward granted the reverſion with- 
out conſideration, and reciting the uſes, he 
did no more than grant or transfer that ſame 
eſtate or ſeiſin which was then in him, and 
out of which the contingent uſes were to ariſe; 
and conſequently his grantee, who came 
in in privity of the ſame eſtate and ſeiſin, 
ſtood ſeiſed to the uſes which were to ariſe 
thereout, being the ſame to which Sir Edward 
ſtood ſeiſed before ſuch grant; then the ſub- 
ſequent feoffment of Sir Edward, develted this 
eſtate and ſeiſin of his grantee, together with 
the eſtates of the wife and daughter.z but as 
long as there was a right of entry in the 
daughter, that was fufficient to ſupport the 
contingent uſe to her firſt ſon, provided there 
ſhould be a ſeiſin to ſerve it when it ſhould 
ariſe z for though in conveyances at common 

law, 
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law, a right of entry in ſome preceding eſtate, 
would alone have preſerved a contingent eſtate, 
and no entry of the perſon intitled to ſuch 
preceding eſtate was requiſite to give effect to 
the contingent remainder ; yet, the doctrine [ 
have been Juſt now explaining, required that 
where the limitations were by way of uſe, 
there ſhould, beſides a right of entry in ſome 
preceding eſtate, be alſo a ſeilin ſubſiſting in 
the feoffees, Sc. to ſerve the contingent uſe 
when it aroſe, 


Now, when the wife entered after the death 
of Sir Edward, ſhe thereby reinſtated all the 
deveſted eſtates, and amongſt the reſt the eſtate 
and feifin of Sir Edward's grantee : which I 
have already obſerved was the eſtate or ſeiſin 
out of which the contingent uſes were to ariſe ; 
ſo that the ſeiſin which was to ſerve theſe con- 
tingent uſes was reſtored by this means. 
Thus we fee the right of entry in the daugh- 
ter ſupported the contingent uſe to her ſon, 
ſo as to preſerve its capacity of taking effect, 
if the ſeiſin, out of which it was to ariſe, ſhould 
be ſubſiſting at or after the birth of ſuch ſon, 
in order to be executed to the uſe by the ſta- 
tute; and the entry of the wife reveſted and 
reſtored the ſeiſin which was to ſerve that uſe 


when it came in eſſe. But if Sir Edward had 
made a feoffment in the firſt inſtance, though 
without conlideration and with notice; yet, 

| 2 


ILL 

as that feoffment would have been u diſſciſin 

and deveſting of all the eſtates then ſubſiſting, 
and of courſe of that eſtate or ſeiſin out of 

which the contingent uſes were to ariſe, and 
which was to ſerve them; the feoffee would 

nat come in in privity of that eſtate or ſeiſin 
out of which ſuch uſes were originally limited 
to ariſe, but would come in of a new eftate 
acquired by diſſeiſin, and of conſequence could 
not, according to the doctrine I have been ex- 
plaining, ſtand ſeiſed to thoſe utes ; and there- 
fore as there would then have ſubſiſted no ſeiſin 
to ſerve the contingent uſes when they aroſe, 
though the right of entry of the daughter ſup- 

ported the contingent ule to her ſon, fo as to 
preſerve its capacity of taking effect, i the 
ſeiſin out of which it was to ariſe had been 
ſubſiſting, yet (admitting the doctrine above 
explained) ſuch contingent uſe muſt fail for 
Want of a ſeiſin to ſerve it; for the feoffee we 
ſee could not ſtand ſciſed to ſuch uſe, he not 
coming in in privity of the eſtate or ſeiſin out 
of which it was to ariſe; and no entry of the 
wife or any one elſe could reſtore the eſtate 
and ſeiſin of Sir Edward or his heirs, contrary 
to his own feoffment. | 


But all that has been faid, in regard to the 
ſuppoſed neceſſity of an entry to reveſt and 
reſtore contingent eſtates, relates only to 
eſtates limited or created by way of uſe. - For 

ww: I n 
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in eſtates created by conveyances at common 
law, there is no ſort of doubt, that a mete 
right of entry without any actual entry at all 
made, ſupports the contingent remainder :' 
as if a gift in tail be made to A. remainder to 


the right heirs of B., if tenant in tail be dif- 
ſeiſed and die, the remainder is not deſttoy- 
ed, for the right of the particular eſtate ſup- 
ports it.— And ſo in Archer's caſe, if Robert 
had been diſſeiſed and died, it was held that 
the remainder would have been good, becauſe 


the particular eſtate would have remained in 


right, and might have been revived. 


What I have above been endeavouring to 
explain, reſpecting the ſuppoſed neceſſity of an 


actual entry to reſtore or reduce contingent 
uſes after they have been deveſted, is, indeed, 


the doctrine expreſsly laid down by Rolls 


C. J. and his brethren the judges of the K. B. 
in their arguments upon the ſaid caſe of Wegg 
v. Villers, and alluded to by Glyn C. J. in his 
argument upon the caſe of Heyns v. Villers, 
reported by Skinner ; - and therefore I could 


not pals it by, conſiſtently with my profeſſed 


delign in this eſſay. Yet, I cannot help ob- 
ſerving, that I think we ought to be very cau- 
tous how we at this day admit ſuch a doc- 
trine in practice; a doctrine which would 


Fon 


lead us to conclude, that in the common caſes 
of ſtrict ſettlement upon marriage, where the 


1 Rep. 13 5. b. 


Supra, p. 102. 
1 Rep. 67. 4. 
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conveyance is by way of uſe, if the father, 
the firſt tenant for life, were by feoffinent, 
Sc. to deveſt the eſtates, (leaving them a 
right of entry) the contingent remainders to 
the ſons, c. could not take eſſect, unle 
the mother, ſuppoling her to take a te 
mainder for lite and to ſurvive the father, or 
elſe the truſtees to whom the remainder for 
preſerving contingent uſes was limited, or elk 
the general grantees or releaſees to whom the 
lands were conveyed to the uſes expreſſed, 
ſhould actually make an entry into the lands; 
an opinion which, with all due deference to 
what was delivered by the court of K. B. in 
their arguments upon the ſaid caſe of Meg 
v. Villers, I cannot perſuade my ſelf would 
hold at this day; for, 


Firſt, as to what was reſolved in the ſaid 
caſe of Wegg v. Villers, we are to obſerve, that 
as there was beſides the right of 'entry in 
the daughter, an actual entry made by the 
mother in that caſe, the point whether the 
mere right of entry in the daughter would 
have been ſufficient, without any entry by her 
or by the mother, or by the grantee, was not 
the queſtion which came before the court; not 
of conſequence, did the judgment of the court 
in that caſe, depend upon or eſtabliſh the doc- 
trine in regard to that point. And as tothe 
other caſes put and agreed to by the court in 

5 their 
4 
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their debate of the principal caſe, the opinions 
gpon them were really extrajudicial; and, 
indeed, ſo far as they reſpected the ſuppoſed 
neceſſity of an entry to reſtore or reduce con- 
tingent uſes, they appear to have been founded 
on an artificial ſtrain of reaſoning, much too 
ſubtle and metaphyſical to bear the weight of 
any great ſtreſs, 


If we are to infer (as is ſaid in the argu- 
ments in Cbudleigh's caſe) a ſcintilla juris in 
the feoffees, that may enable them to enter 
and reſtore their poſſibility of a ſeiſin, (or, if 
the contingency has happened, their actual ſei- 
fin) to ſerve the contingent uſes, what is it 
that confines us to ſuch narrow and inſuffi- 
cient limits in regard to the meaſure of this 
ſcintilla juris? Why not extend the infer- 
ence one degree further, and ſuppoſe ſuch a 
ſcintilla juris as may be competent to ſerve the 
contingent uſes, without the unneceſſary cir- 
cuity of an actual entry? The latter inference 
is certainly more adequate and better adapted 
t0 the end propoſed; and what is there diſ- 
coverable in the ſtatute of uſes, which excludes 
this and admits the former ? Nay, how does 
it appear that any thing, contained in that ſta- 
tute, puts us to the neceſſity of recur- 
fing to any ſcintilla juris at all in the fe- 
coffees, or any entry to be made either by them 


Q or 
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or by the ceftui que uſe under any preceding 
veſted uſe, in order to reſtore and reduce 2 
contingent uſe to the capacity of taking effect, 
whilſt a right of entry ſubſiſts in any preced- 
ing ceſlui gue uſe? On the contrary, does not 
the ſtatute expreſoly enact, that where any 
perſon, c. is ſeiſed to the uſe of others, 
fuch other perſons, i. e. the ceſtuis que uſe, ſhall 
be deemed and adjudged in lawful ſeiſin eſtate 
and paſſeſſion, Sc. to all mients, conſtrufiions 
and purpoſes in the law, of and in ſuch like 
eſtates as they had in the uſe, Sc.? And 
muſt not theſe words 10 all intents, confiruc- 
tions and purpoſes in the lau, be referred to 
the legal properties, qualities and capacities of 
eſtates of the like degree or meaſure at com- 
mon law ? If fo then, the ceſtuis que uſe be- 
come intitled to, and take by virtue of this 
ſtatute, eſtates poſſeſſing and bearing in theme 
ſelves all the qualities, properties and capaci 
ties of eſtates at common law, of the like de- 
gree or meaſure; now one of the legal quali- 
ties or capacities, of an eſtate at common law, 
of the degree or meaſure of frechold is, that 
after it is deveſted and turned to a right of 
entry, fuch right of entry will ſupport 2 
contingent remainder ; and one of the quali- 
ties or capaties of a contingent remainder 
at common law is, a capacity of being ſup 
ported by ſuch right of entry: why then do 
not, a preceding veſted uſe, of the degree ot 
meaſure 
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meafure of frechold, and a ſubſequent contin- 
gent uſe reſpectiucly, acquire theſe legal qua- 


lities, properties or capacities, amongſt other 
qualities or properties of eſtates of like nature 


and degree at common law ? If they do, it is 
obvious there can be no neceſſity for any ac-" 
tual entry by any body, to reſtore a contingent 
uſe, where there ſubſiſts a right of entry in 4 
ela que aſe of a preceding vetted freehold to 
ſupport it; but ſuch right of entry alone will 
preſerve it's capacity of veſting and taking 
effect; if we deny this, we at the ſame time 
deny that the ceſt uis que uſe have lawful ſeiſin, 
eſtate and poſſeſſion, c. to all intents, con- 
ſtructions and purpoſes in the law, of ſuch 
der 4 See 


I might here adduce other reaſons of a more 
abſtruſe nature, drawn from a conſideration 
of the nature of uſes at common law, as they 
ſtood before the ſtatute, to ſhew the needleſs⸗ 
neſs of an entry by the feoffees, or any body 
elſe to reſtore: contingent uſes, whilſt a right 
of entry ſubſiſts in any ceſtui gue uſe of any pre- 
deding veſted freehold ; bur I hold it altogether 


unneceflary ;'as what I have already remarked 
upon the apparent operation of the ſtatute of 
uſes in relation to this point, ſeems to me 
ſufficient to prevent our too haſtily admitting 
an r proven, without the aid of meta- 

22 Ppyſical 


2 Jon. 124. 
Key v. Gam- 
dle. 


4 Mod. 3 16. 
Eq. Abr. I 32, 
1 Ld. Raym. 
37 Skinner. 
558. Moor 
2. Parker. 
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phyſical ſubtleties, ſeems hardly reconciledble 
to the direct expreſs force of that ſatu, 5 


In regard to the eſtate requiſite to ds 
a contingent remainder, it is further to be 
obſerved, that the eſtate ſupporting and the 
remainder ſupported, Would Wop 
one and the fame deed or inſtrument; 
therefore an eſtate for life given by one- deed 
will not ſupport a remainder given by another, 
nor an eſtate for life ſettled by A. on B. by 
deed, enure to ſupport a contingent remainder 
given by the will of A. | 


As where A. being tenant for life by mar- 
riage-ſettlement, remainder to his wife for life, 
remainder to his firſt and other ſons by that 
marriage in tail-male; his father, the rever- 
ſioner, reciting the ſettlement in his will, and 
deviſing the lands to the firſt ſon of A. &. 
according to the ſettlement, then if A ſhould 
die without iſſue of that marriage, he deviſed to 
the firſt and other ſons of A. by any other wife 
in tail- male, and if A. ſhould die without ſar, 
then he deviſed that all the land ſhould go to 
his grandchildren by his daughter P. in fee. It 


vas contended, that 4. under this deviſe took 


an eſtate-tail by implication ; and of courſe 
the remainder over in fee was well ſupported. 


Bur the court held it was impoſſible to make 
this an eſtate· tail in A. for nothing was given 


hin 
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which was limited by another conveyance, 
even admitting that the word iſſue could be 
an implication of an eſtate to the heirs of the 
1 of A. 


So where feme e tenant for life, bop 
' huſband deviſed to the heirs of her body if 
they attained fourteen years, it was no re- 
mainder, but an executory deviſe ; for tho 
the wife had a preceding eſtate for life, yet 
this was a new deviſe, to take effect after her 


deceaſe, and was not a remainder joined to 


an eſtate; 


But where A. made a feoffment to the uſe 
of himſelf for life, and after the death of A. 
and AI. his wife, to the uſe of B. (eldeſt fon 
of A.) for his life; this was held to be a con- 
tingent remainder in B. But though it did 
not appear in the caſe, yet it afterwards ap- 

g upon examination, that by a former 
deed M. had an eſtate for life; Lord Chief 
Juſtice Hale ſaid the uſe ſhould not be con- 
tingent; but the mentioning that the com- 
mencement thereof ſhould be after the death 
of M. was only exprefling when B. ſhould take 


Q3 the 


Tory by. the deviſe, but he had only. the eſtate | 
which he had by the firſt ſettlement. That 
here being two ſeveral conveyances, the de- 
viſe could not be tacked to the eſtate for life 


Vide this caſe 
infra. 


Snow v. Cut- 
ler. Lev. 135. 
Roy m. 162. 
Sid. 153. 


Pollexf. 66. 
io the caſe of 
Weale and 
Lower. 


1 2 
the profits in pbſieſſion ; and did not make 1 
Vide Badger tontingency. For here we are to obſerve, tim 
of; RY in- Chief Juſtice Hale conſidered it as u convey. 
Ante of the immediate reverſion or Female, 
expectant on the death of M. oa 


8 291 It ſeems, that in caſes when eſtates are de 
ALL 28 viſed in truſt, there is no neceſſity for parti. 
cular truſtees to ſupport contingent limitati- 
ons, the legal. freehold in the general truſtees 
will be ſufficient for the purpoſe; and conſe. 
quently in ſuch caſes, it is not neceſſary that a 
contingent remainder ſhould veſt by the time 
the preceding truſt· limitation expires. 


Caf, Temp. As where the teſtator deviſed his eſtate, 
— real and perſonal, to truſtees and their beirs, 
executors and aſſigns upon truſt, to pay an an- 

nuity to his ſon B., and after B.'s death, he 

deviſed one moiety thereof to ſuch children 

a8 B. ſhould leave and their heirs, and the 

other moiety to the future children of his 

grandſon C. c. the teſtator died, afterwards 

B. had children and died, and afterwards C. 

had iſſue; it was contended that the legal eſtate 

in the truſtees was determined at B. 's death, 

and therefore the limitation to C. children, 

being a contingent remainder, becauſe limited 

per verbs de preſenti, and not veſting upon the 

death of B. {becauſe C. had then no children 


born), could never veſt at all; but it was 
held, 
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held, that notwithſtanding the limitation was 

per verba de preſenti, as C. was very young at That woſtees 
that time, the teſtator muſt have intended a r Sy 
future deviſe; and therefore it might well of limitation 
take place as an executory deviſe ; but if it — * 
were taken as @ contingent remainder, as ſome the truſis re- 
of the truſts mentioned in the will, would not Tes _ 
admit the eſtate in the truſtees to be confined L. « 
to the period of B.'s life; the eſtate continu- 1686. 
ing in them would ſupport the limita: ion to 

C's children, though it could not veſt at B. “s 

death ; and therefore whether it were raken as 

afurure limitation or a contingent remainder, it 


would be good either way. 


So where A. deviſed to the uſe of truſtees, & © | 
and their heirs, in truſt for B. for life, remain- 2 
der to his firſt and other ſons ſucceſſively in C.. Temp. 
tail, remainder to the future ſons of C ſucceſ.- —— 
ſively for life, remainder over; B. died with- Hopkins. 
out iſſue in the teſtator's life- time; the con- 
tingent limitations were taken as executory 
deviſes, becauſe no child was then born to C. 
afterwards a child was born to C. and died, 1 Vezey 268. 
and a ſubſequent remainder-man claimed the flopkin“ 
eſtate, upon a ſuppoſition that all the preced- i Ak. 581. 
ing intermediate limitations which could not 
veſt at the death of ſuch child were deſtroyed; 
as it had been decreed, that upon the veſting 
of the executory deviſe in that child the ſubſc- 
quent limitations became contingent remainders 


Q4 upon 


Yelv. 9. 10. 
Salter v But- 


ler. 
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upon that executoty deviſe; but it way held, 


that the inheritance in the truſtees was ſuſhi, 


cient to ſupport the intermediate contingent 
remainders till they ſhould come in eſſe, al. 
though no particular eſtate to ſupport," & 
was inſerted; and that the eflate ſhould not 
veſt in poſſeſſion, whilſt an object of any pre. 
ceding limitation might come in eſſe, 
1. fy 3f 
If rent be granted to 4. for nd life of les 
ther, the remainder over, chough the grantee 
dies, ſo that the remainder determines in inte- 
relt as to the perception of the profits; et 
in as much as the /erre-lenant during this time, 
holds the land diſcharged, it 1s. ſufficient to 
ſupport the remainder. Per Popham, and 
agreed by the whole court, in the caſt of Sal- 


ter v. Butler. But guere whether this holding 


of the land diſcharged, would have ſupported 
a contingent remainder ? Though it ſeems 
indeed, that in theſe caſes of rents ok auter 
vie, upon the death of the grantee before the 
ceſtui que vie, (though ſtrictly there is no gene- 
ral occupancy of rent,) the terre-tenant, by 
holding the land diſcharged, i. e. retaining the 
rent, might, perhaps, be conſidered in the 
nature of an occupant of the rent; and there- 
fore in that view, the particular eſtate might 
be underſtood to have a continuance, ſufficient 


eyen to aN a een remainder. But 
A 


©. 14 * 4 


"21 
> 
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at this day, it ſeems there can be no room for 


a queſtion of that nature; for ſincœ the ſta- Videz p. v W. 


rutes of 29 Car. 2. c. 3. and 14 Geo. 2. c. 20. 
the rent is holden to continue in the repreſen- 
tatives of the grantee Ned in the e 
of ceſtui que vie. | 


* 4 Ws 4 
, — 


— ä — 


Of the Time when a Contin⸗ 
gent Remainder ſhould velt. 


E are now to conſider the time at 
which it is requiſite a contingent eſtate 
ſhould veſt in intereſt ; that is, at what period, 
with reſpect to the duration of the preceding 
eſtate, the contingency upon which ſuch re- 
mainder is limited to take effect, ought to 


- It is not only neceſſary that a veſted free- 
hold eſtate ſhould precede a freehold contin- 
gent remainder, as we have already ſren; but 
lame preceding freehold eſtate muſt ſubſiſt and 
endure until the time when the contingent re- 
mainder veſts, that is, until-the contingency 
comes to paſs; for it is a general rule, that 
eyery-remarnder muſt veſt, either during the 
particular eſtate, or elſe at the very inſtant of 
ts determination, So that if a leaſe be made 
to 4, for life, and after the death of 4. and 

one 


264. in the 


Barnardiſt. 
Rep. in Chan, 
46. Kendal 


. v& Micheld. 


Plowd. "IL 


1 loft. 298. a. 
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one day after, the land ſhall remaio to B. fh 
life, this remainder to B. is void, beeauſe it 
cannot take effect immediately upon the deter. 
mination of the preceding eſtate. This rule 
was origioally founded on feodal principles, 
and was intended to avoid the inconveniencirs 
which might ariſe by admitting an interval, 
when there ſhould be no tenant of the free. 
hold, to do the ſervices to the Lord, or an- 
ſwer to firangers precipes, as well as to preſerve 
an uninterrupted connection between the par- 
ticular eſtate and the remainder, which in the 
conſideration of law, are but ſeveral ys 
one whole eſtate. 


| There are two or three inſtances of veſted 
remainders taking effect, though the preced- 
ing eſtate be defeated. As where leſſor 
diſſeiſeth A. his leſſee for life, and makes : 
leaſe to B. for the life of A., the remainder to 


Ci. in fee; here, though 4. enter and defeat 


the eſtate for life, the remainder to C. is good: 


for having been once vefted by a good title, 
it would be unreaſonable that the leſſor ſhould 


have it againſt his own livery. So if a leaſe 


be made to an infant for life, if the infant at 


his full age diſagree to the eſtate for lite, yet 


the remainder is good, having once been vef- 


ed by a good title. So if a rent be granted 
the tenant of the land for life, the remainder 
in fee, this is a good remainder in fee, tho 


| the 


595! 
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che particular eſtate continue not x for 78 . 


fanti that he took the particular eſtate, eo in- 
fami the remainder vefted, and the ſuſpenſion 
in judgment of law grew after the taking the 
eſtate, | So if a leaſe be made to A. for the 
life of B., the remainder to C. in fee; A. di- 
eth, now (at common law) before the entry 
of an occupant, there was no particular eſtate, 
and yet the remainder continued good. But 
now ſince the ſtatutes 29 Car. 2. r. 3. & 
14 Ges. 2. c. 20. no ſuch vacancy of the par- 
ticular eſtate can happen. But, however, 
it follows from the rule I have juſt mentioned, 
that where the event on which a rontingent re- 
mainder is limited to take effect, does not hap- 
pen by the time at which the preceding eſtate 


determines, it nevet can ariſe or take effect at all. 


Thus, where A. being tenant for life, re- 
mainder to his eldeſt ſon in tail, A. died, 
ſeaving his wife enſeint with a ſon, who was 
afterwards born ; the queſtion was, Whe- 
ther this ſon was entitled to the remainder 
under the limitation? And it was adjudg- 
ed in the Common Pleas, and that judgment 
affirmed in the King's. Bench, that ſuch poſt- 
humous ſon could not take, becauſe he was 
not born when the particular eſtate determin- 
ed. The judgment, it is true, was afterwards 
reverſed in the Houſe of Lords; but it was 
againſt the opinion of all the judges, who were 
much diſſatisfied with the reverſal; and indeed 


8 an 


Stat. 10 K 11. 
W. III. c. 16. 


laſt. 378. a. 


Jenk. 248 pl. 
38. 2 Roll. 
Abr. 4.8. 


(I) pl. 4. 
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an act of parlament was thought neceſſary o 
take ſuch caſes as that out of the old law; by 
which it was enacted, that where, any eftate is 


ſettled in remaind-r to children, with remainder 


over, any poſthumous child may take in the ſam 
manner as if born in the father's life-time. 


So if a leaſe for life be made with remain. 
der to the right heirs of J. S. this remainder 
will never veſt if tenant for life die before 
J. S. ; for in that caſe the particular eſtate de- 
termines before the contingency comes to paſs 
on which the remainder is limited to take ef. 
fect, i. e. the death of J. S.; for nemo eff be. 
res viventis. | | 


So where A. ſciſed of lands in fee, makes 3 
leaſe for years to B. remainder in tail to C. re- 
mainder to the right heirs of B. in this caſe h; 
has nothing in the fee, but it is a-contingent 
remainder to his heir, (for B. did not take the 
freehold). If C. dies without iſſue in the life- 
time of B., the remainder becomes void: -for 
the foundation and ſupport of this contingent 
remainder fails, becauſe it ought to have 4 
freehold to ſupport it, when the remainder 
falls out; but by C. s death without ifToe, living 
B., the freehold is expired before . can have 
an heir, and therefore the remainder will ne- 
ver take effect. $1127 ng 50 


Sa 12S «- 
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But although no interval is admitted. i 
taten the determination of the particular eſtate 7 * 
and the veſting of the remainder ; yet a re: 
mainder may be ſo limited, as not to veſt Un 
til the very inſtant in which the particular 
tare determines. As if an eſtate be limited : 
to B. during the life of A. remainder 10 the 1 Toft. 298. a 
heirs of the body of A. this is good, though 
ſuch remainder cannot veſt till the very in- 
ſtant in which the particular eſtate determines; 
So if land be given to A. and B. during their | Iaſt. 378. b. 
joint lives, remainder to the right heirs of him 
who ſhall \die firſt, this remainder will be 
good, though it cannot veſt before the deter- 
mination of the particular eſtate; and it is 
alſo obſervable, that the heir of him Who SAM Page £88, 
dies firſt, ſhall have the land by deſcent? in © — OI Rn 
conformity to the rule before treated of, where 4 2 <7 
the anceſtor takes a freehold with a ſubſe- | 
quent limitation to his heirs in the tame con- | 
bs ag 15 172 | 


* 
—— — . CO — — 


- — O_o 


— 
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contingent remainder muſt veſt by the time 
the preceding eſtate determines; it follows, 
that an eſtate Irmited on a contingency may 
fail as to one part, and take effect as to an- 
other, wherever the preceding eſtate is in ſc. 
veral perſons in common or in ſeveralty; for 
the particular tenant of one part may die be. 
fore the contingency, and the particular te- 
nant of another part may ſurvive it. 


4 As 


Lane v. Pan- 
nel. 1 Roll. 


Rep 238. 
317. 438. 


Supra, P. 46. 


1. 

As in the caſe of Lans and Panel, which 44 
to the preſent point was in effect as follows: 
Feme covert and a ſtranger, being joint te- 
nants for life of copy hold lands, with remainder 
to the heirs of the body of baron and feme z the 
ſtranger ſurrendered his moiety to the barog 
and feme, and afterwards the baron forren«. 
dered the whole to B. in fee, the feme died, 
leaving ifſue, and afterwards the baron died ; 
the queſtion was, Whether the remainder to 
the heirs of the body of the baron and feme 


veſted in the iſſue? And it was adjudged, that 


when the ſtranger conveyed his moiety to the 
baron, the jointure between the ſtranger and 
feme covert was ſevered ; and when the ba 
ron afterwards conveyed the whole to B., B. 
took an eſtate in one moiety for the lite of the 
feme (defeaſible by her on the death of her 
huſband) and in the other moiety for the life 
of the ſtranger ; therefore upon the death of 
the feme the eſtate in the firſt moiety. was de- 
rermined, at which time the remainder, as to 
that moiety, ought to have veſted, which it 
could not do, becauſe the perſon to take it 
was to be heir of the bodies of both baron and 
feme z but that was impoſſible during the life 
of the baron (for nemo oft heres viventis) 4 and 
therefore, as the remainder could not veſt at 
the determination of the preceding eſtate, .Þ 
ſhould never veſt at all as to n 
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chis caſe appear tha the remaier falled 
43 to one moiety. 9 


80 likewiſe, à contingent remainder may 
take effect in ſome, and not in all the perſons. 
to whom it was limited; according as ſome 
may come in eſſe before the determination of 
the preceding eſtate, and others not. As if 
2 hmitation be to A. for life, remainder to the 
uſe of the right heirs of J. and of K. ; here, if Comb. 467. 
J. happen to die before A., and K. to ſurvive 
A., the heirs of the firlt may take, but thoſe 
of the latter, it ſeems, will be for ever ex- 
duded ; for the heirs of J. are in eſſe at the 
determination of the preceding eſtate, but not 
the heirs of K. who is then living, for nemo eff 
leres viventis. 


But where a contingent remainder is limited 

tothe uſe of ſeveral, who do not all become 

capable at the ſame time ; notwithſtanding it 

veſts in the perſon firſt becoming capable, yet 

ſhall it deveſt as to the proportions of the per- 

ſons afterwards becoming capable before the 

determination of the preceding eſtate, and veſt 

in them 7 reſpectively. As where a convey» 

ance was to the uſe of A. the huſband for life, Comb. 467. 

remainder to B. the wife for life, remainder Tau” ©* 

to all the iſſues- female of their two bodies, 1 Ld. Raym, | 

and the heirs-male of the bodies of ſuch iſſues- 321: vi0e | 
72, | 

female; A. and B. had iflue a daughter; and | 


ſ 
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it was reſolved, that the remainder in tail to 


the iſſues- female was not ſo attached in that 
daughter, as not to be deveſted for a moiety 
on the birth of another daughter; for ſich 2 
limitation, being by way of uſe, ſprings our 


of the eſtate according to the capacity of the 


perſon 1 in whom | it 1s to reſt. 


So if there be a limication to A. for life | 
remainder to the uſe of the right heirs of B. 
and C.; though B. ſhould die before C. yet the. 


heirs of C. ſhall take, it he die before A.; and 


Bac. Law 
Tracts, 351. 
Vide Co. 
Lit. 188. py: 


Dyer 339 b 


Vide 2 Salk. 


$77. 2 Lev. 
39- 


3 Keb 87. 


Cole v. Le 


viogſtone. 
1 Ld. Raym, 
314+ 


the heirs of B. and C. it ſeems. will be joint- 
tenants of the freehold and tenants in common 
of the inheritance. So it is if a future uſe be 
limited to two, where one becomes capable 
before the other. As if I make a feaffment 
to the uſe of my wife that ſhall be, and my 
firſt begotten ſon for their lives, and I after. 
wards marry, my wife will take the whole uſe; 
and if I afterwards have a ſon, he,wall they 
take Jointly with my wife. | <3: 4 


And here it is to be obſerved, that if thaw 
be no particular eſtate in eſe, nor any preſent 


right of eatry when the contingency happens, 
alchough the particular eſtate be afterwards 


replaced and reſtored, yet will the remainder 
never ariſe. Only it ſeems that the reverſal 
of à fige by act of parliament, will reſtore a 
contingent remainder deſtroyed by that fine, 
though a reverſal for error will not. 


How 
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how Contingent Remainders 
are deſtroyed 02 pꝛevented ts ta- 
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T has been alteady ſhewn —— a remainder 
muſt veſt either during the exiſtence of the 1 


J particular eſtate, (in eſſe or in right of entry) or 
at the very inſtant of its determination, other- 


er 


wiſe it will never take effect at all. Conſe- 


quently, every ſuch determination of the pre- 
ceding eſtate before the contingency happens, 


23 leaves no right of entry, muſt effeQually 
I ſhall firſt 


deſtroy a contingent remainder. 
inſtance ſome caſes wherein the determination 
of the preceding eſtate ariſeth by the feoffment, 
forfeiture, ſurrender, or other act of the par- 
ticular tenant; and afterwards conſider thoſe 
caſes, wherein the preceding eſtate is merged 
by deſcent of the inheritance on the particular 
" tenant; for where the inheritance comes by 
deſcent on the particular eſtate, we ſhall find 
ſome exceptions to the generality of the pre- 
teding n 


Where lands were deviſed to A. for life, and 
after to the next heir- male of A. and the heirs- 


male of the body of ſuch next heir- male; J. 


having iſſue a ſon, made a feoffment to B. up- 
on whom the ſon entered, and it was adjudg- 
1 R | ed 


Vide ſupra. 
p- 102. 


fcoffment of A., and ſince the remainder 


2 Lev. 39. 
Purefoy v. 
Rogers. 

2 Saund. 380. 


And vide ſ. c. 
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ed that this was a contingent remainder to the 
ſon of A. and therefore was deſtroyed by the | 
feoffment of A. who was but tenant for life; 

for that every remainder muſt veſt either du- 
ring the particular eſtate, or c inſtanti that 
the particular eſtate determines : in this caſe 
the particular eſtate was determined by-the 


could not then velt, tor nemo eff heres viventis, 
it could never afterwards ariſe. 


| 80 where feme covert was tenant for life, 
with remainder to her firſt ſon, and before the 
birth of any ſon, the reverſion in fee was con- 


eyed to the huſband and wife by fine; a fon 
was afterwards born, the feme died ; and the 
court held, that although, if the feme had ſur- 
vived her huſb2nd, ſhe might have waived 
and avoided the eitate taken by the fine; yet 
the contingent remainder to the ſon was ut- 
terly deſtroyed, he not being in eſſe when the 
particular eſt ate ned: ; that: the baron 
and feme took by entireties, and ſo the eſtate 
for life of the wife was merged before the con- 


tingency happened; and that the poſlibility 
which the wite had of waiving the inkeritance 


given by the finc, and thereby reviving the 


particular eſtate for life, would not preſerve it. 


For that if the particular eſtates which ſup- 
- port contingent remainders are not in eſſe when 
the contingency happens, the contingent eſtas 


1 can 
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can neyer ariſe, whether it fn by fur- D 


render, merger, or any other way. 


So where there was tenant for life, with re- 
mainder to his firſt and other ſons ſucceſſively 
in tail, remainder to B. in tail; tenant for life, 
before the birth of any ſon, ſurrendered to 
B.; a ſon was afterwards born, and the court 
held, that the ſurrender, if good, would have 
| barred the contingent remainder; but the ſur- 
render was adjudged void, becauſe it after- 
wards appeared, that the ſurrenderor was non 


conpos at the time of the ſurrender, —7enkins _ 
I obſerve ſtates a caſe, and ſays if A. makes 


a leafe for life ro B. remainder to the right 
heirs of J. D., if B. in the life-time of J. D. 
ſurrenders to A., yet the leaſe ſupports the 
contingent remainder. He refers to the plead- 
ings in Archer's caſe, 1 Rep. 63. and to 1 Rep. 
113. for this point : but I can diſcover no- 


thing in either of thoſe places reſpecting it: it 


5 ſaid indeed, 1 Rep. 130-1, that if a leaſe be 
made for life, remainder to the right heirs of 
J. . if leſſee for life, maketh a feoffment or 
dieth during the life of J. S. the remainder to 
the right heirs of J. S. is deſtroyed : but this 
ſo far from ſupporting, makes directly againſt 


the point, ſo far as it goes. And indeed from 


the caſe which Jenkins puts immediately after- 

wards, there is reaſon to think that ſomething 

has been omitted in his ſtate of the caſe I have 
R 2 cited 7 
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cited; but be that 38 it may, the refoiuion 


in the foregoing caſo of Thompſon v: Leach, 
C clearly proves the caſe cited from Jenkins rox 


75 to be law. 


1 Roll. Abr. 


2 - - - — 
1 FT 4 
234% $i 


And here I ſhall refer, for 9 inſtances, 
to che caſe of Carter v. Barnardi Non and Lo- 
dingtou v. Kime, as cited in a ane pare 
ie. > 03 3: n a wH.% a 


We ate to n 8 chat the fir 
render of a copyhold will not deſtroy a con- 


..», Ungent remainder; as where A. ſeiſed of 2 


copyhold in fee, ſurrendered. it to the uſe of 


—— His will, and afterwards deviſed it to B. for 


life, the remainder to bis beirs of bis body be- 
gotten. B. was admitted, and furrendeted i 
to the lord of the manor, to the uſe of the 
lord to do bis will with it. B. died; the quel- 
tion was, Whether admitting the iran 5e 
the heirs, &c, to operate as a remainder, ſuch 
remainder was deſtroyed by the ſurrendet of 
B.? It was adjudged that the remainder was 
not deſtroyed, becauſe the legal freehold: was 
m the lord during the life of B.; ſo that even 
a veſted temainder- man could not have en- 
tered during B.'s life; but it was afterwards 
13 that the limitation gave a fee · ſumple 


conditional to B. (for that being a copyhold 
it could not be an intail, copyholds not 
being within the ö de dew) and therefore 

the 


* . 1. 


the former judgment was teverſad on this new 
point. So in the above cited cafe of Lane v. 
Panel, it is obſervable, that the ſurrender by 
the baron to B. in fee did not deſtroy the 
contingent remainder, for the legal freehold 
being in the lord, the ſurrender of the hana 
NU no mote n he Nur might. 


gain whore copyhokd lands were Grin 
to A. for life, remainder to his firſt and other 
ſons in tail, Sc. remainder to B. in fee, A. 
before he had any ſons born, bought the re- 
verſion of B. and had it ſurrendered to his 
(As) own ule, thinking By that means to 
merge his eſtate for life, and ſo deſtroy the 
contingent remainder to his firſt ſon. But, 
however, it was agreed that this ſurrender of 
the reverſion would not bar the ſon, becauſe 
the freehold and inheritance were in the lord ; 
for there is not the like inconvenience as in 
freehold eſtates at cominon law, in reſpect of 
contingent remainders, where there is nobody 
y”_y mem to bring the N Ty 


80 Ukewiſe it appears, that ehe que ri 


Vide ſupra, 
p. 238. 


Mildmay v. 
Hungerford, 


2 Vern, 243. 


2 . 


£9: 
for life cannot by feoffment or other convey- 2 2 


ance commit a forfeiture, or deſtroy a contin- 
gent remainder. For though when the truſt 


of an eſtate is limited to a man and the heirs 


of his body, with remainder over, if ſuch te- 
nant in tail of a truſt ſuffer a recovery, the 
FT N — 


2 Freem. 213. 
Penhay v. 
Hurtel. 


And vide 
3 Ak. 729. 


rr 
> > Xo 


Vid Law of 
Uies ard 
Truſts 140. 
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remainders will be batred; yet where tenant 


for life of a truſt conveys in fee by feoffment 
or any other conveyance, it is no forfeitute 
of his eſtate, neither will it deſtroy a contin- 
gent remainder depending on it; becauſe 
whatever conveyance he makes, as he has not 
the legal eſtate in him, it paſſes only what he 
can lawfully grant, (i. e. his truſt- eſtate for 
life,) and a right of entry reſides in the truſ- 
tees in whom the legal eſtate is veſted. But 
the reaſon why a recovery ſuffered by tenant 
in tail of a truſt, will bar the remainders, is 
becauſe he is maſter of the eſtate, and may 
call in the legal (eſtate when he pleaſeth, and 
have it conveyed to the truſt, But the court 
of Chancery will never execute the eſtate in 
law to tenant for life of a truſt, to enable him 
to deſtroy the contingent remainders. 


And here we may obſerve, that if there be 
tenant for life with contingent remainder there; 
on depending, it ſeems a bargain and ſale by 
him in fee does not deſtroy the contingent 


remainder : for it is the nature of a bargain 


and ſale to paſs no more than a man lawfully 


may paſs ; therefore in the caſe now put, no- 


thing more paſſes than the eſtate for life of 
te bargainor, ſo that the ſame. eſtate conti- 
nues in the bargainee, and is not deſtroyed a 
determined. 75 


The 


[ay ] 


ble to a conveyance by leaſe and releaſe, that 


The ſarhe reaſuning Teems equally applica- Vide Co. Lit. 
328. 881 


being likewiſe an innocent conveyance diſ- 2 . 


turbing no eſtate, but paſſing only what the 


releaſor lawfully may paſs. For as to the ope- 


ration of the leaſe and releaſe by the truſtees 
in the caſe of Manſel v. Manſel hereafter cit- 
ed, it did not depend upon the nature of the 
conveyance, but upon the eſtate of the truſ- 
tees, being thereby conveyed and become 
merged and extinguiſhed in the reverſion and 
inheritance. | 


We may alſo remark, that there are fome 


acts by tenant for life, which, though they 
amount to a forfeiture of his eſtate, ſo as to 
give a remainder-man title to enter if he pleaſ- 
eth, yet as they deveſt or diſturb no remain- 
der or eſtate, nor make any alteration in or 
merger of the particular eſtate, do not there- 
fore, as it ſeems, deſtroy or affect a contingent 
remainder, unleſs advantage is taken of the 


forfeirure by any ſubſequent veſted remainder- 


man, 


Thus if tenant for life accepts a fine come 
tro, Cc. from a ſtranger, it is undoubtedly a 
forfeiture, ſo as to intitle a remainder<man' to 
enter, for he hereby affi-ms on record the 
reverſion to be in a ſtranger; and yet it does 
got diſplace or deveſt the remainder or rever- 
: R 4 Gen, 


Infra, p. 251. 


Co. Lit. 252. 


Vice 9 Rep. 
109. 3. 
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Fon! Therefore, where . was tenang for 
life, remainder | to his: firſt! ſon in tailj Can 
remainder to B. for life, remainder to his'firk 

1 Vertr. 188. ſon in tail, Sc. Ad. having x ſong accepted 
1 'Brov- & fine from B. and then made a feoffmend in 
fee, then B. had iſſue a ſon, and it was te ſulx. 

ed, that the acceptance of the fine diſplaced 

nothing; and though the feoffment-diſplaced 

881 TH 01. all the eſtates, yet the right of entty in the 
ion of 4. ſupported the contingent remain: 
ders. 4 | BY YRNOL ; 


Whether a contingent remainder is created 
by a conveyance at common law, or limited 
by way of uſe, the ſame rule holds in regad 
keen. 5þ Doing ee On dun 


ater 4. having iſſue B. and c. 2 
ſons, made a feoffment to the uſe af feoffers 
and their heirs during the life of B. remainder 
to the uſe of the firſt and other ſons of B. ſuc- 
ceſſively in tail, remainder to the uſe. of C. 
in tail-male, remainder to others in tail, re; 
mainder to his own right heirs; A. died, the 
teoffces enfcoffed B. in fee without conſiders 
ation, and with notice of the ſaid uſes; afier- 
wards B. had a ſon, and the queſtion was, 
Whether the contingent remainder to him was, 
barred by the feoffment? And it was adjudg: 
ed, upon ſolemn argument in the Exchequer-! 


ene that there being no ſon of B. to take 
wWheg 


_ 24. 10 


%% 
when the Particular eſtate determine bythe 


ſcoffmet (Which was à for feiture) - the ſon 


could ever after take ; for that a remainder 


in age ought to veſt during the particular 
eſtate, qr at leaſt eo inſtanti it determines, a 


well as a remainder At. common law. S0 if 
ane make a feoffment in fee, or covenant to 
ſtand ſeiſed, to the uſe of himſelf for life, and 
afterwards'to the uſe of his firſt ſon in tail 
male, and before the birth of any ſon, make d 
a feoffment in fee, ſuch feoffment will deſtroy 


the contingent remainder to n ſon. 
; $36932 | 


The reaſon why the Sales in Chud; 
ſeigb's caſe, though without conſideration, and 
ith notice, deſtroyed the contingent remain : 
der, was, becauſe at common law, priyity of 
eſtate as well as want of notice was requiſite 
to the ſtanding ſeiſed to a uſe: that is, it was 
neceſſary that the perſon ſtanding ſeiſed to a 
uſe, ſhould have come in, ef, or at leaſt under 
the ſame eſtate or ſeiſin, out of which the uſe 
was limited to ariſe. Now in Chudleigh's caſe, 
the feoffees were ſeifed only of an eſtate for 


the life of the firſt fon, whereas their feoffee, 


by force of the feoffment, came in of a greater 
eltate ; vir. a tortious fee · ſimple acquired by 


diſſeiſin; which was neither the ſame eſtate 


nor yet an eſtate carved out of it; conſequent- 
ly there wanted that privity which at com- 
wen law was "requiſite to ſubject him to the 


original 


[ 2 


failed. It appears, indeed, that before the 
ſtatute of uſes, if the feoffees had made 3 
feoffment with notice, their feoffee would 
have ſtood ſeiſed to the old uſes; but that was 
becauſe the feoffees themſelves before that 
ſtatute, ſtood ſeiſed of the legal fee-fimple, 
and of courſe their feoffee came in, either of 
the ſame eſtate, or of an eftate derived out of 
that. But ſince the ſtatute it is otherwiſe; for 
now the feoffees are ſeiſed of no greater eſtate 
than what is actually limited in uſe to them, 
the ſeiſin being executed to the uſes by the 
ſtatute : from whence it follows, that when 
ſuch feoffees do not take the uſe in fee, if they 
make a feoffment, their feoffee comes in nei- 
ther of, nor under the eſtate which they were 
ſeiſed of, but of a new eſtate ö by di 
ſeiſin. | 


- .; This ſeems to be the ſlate of matters conſider. 
ed in a ſtrict legal view; but we are to obſerve, 
that the interpoſition of a court of equity will 
make a material difference in fuch caſes ; for it 
ſeems that if at this day truſtees to ſupport con» 
tingent remainders, whether under a ſettlement 
made for valuable conſideration, or voluntary, 
or by will, convey or join in a conveyance tu 
deftray the contingent uſes or remainders; 
the court of Chancery will conſider it as a 


breach oy truſt, And if the purchaſer under 
| ſuch 


original uſes ; therefore ſuch contingent ue 
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ſuch conveyance comes in for valuable con- 
fderation, and without notice; then will che 
remedy be againſt the truſtees, who ſhall be 
decreed to purchaſe lands with their own mo- 
ney, equal in value to the lands ſold by them, 
and to hold them upon the ſame truſts and 
limitations as they held the other. But if the 
conveyance be with notice of the uſes, whe- 
ther with or without conſideration, in that 
caſe the purchaſer ſhall hold the lands ſubject 
to the former truſts; thus we obſerve the 


conſiders a purchaſer from truſtees with no- 

tice, as coming in privity of the ſame eſtate 
_ which the truſtees themſelves held; and then 
purſuant to the doctrine of uſes when in their 
fiduciary ſtate, ſuch purchaſer holds the lands 
ſubject to the ſame truſts, as the truſtees them- 
ſelves did. 


Thus where A. deviſed lands to truſtees and 
their heirs, to the uſe of his ſiſter D. for her life, 
remainder to the-uſe of the ſame truſtees and 
their heirs during the life of D. in truſt to pre- 
ſerve contingent remainders, remainder tothe uſe 
of the firſt and other ſons of D. ſucceſſively in 


yor's death B. married D., afterwards B. and 
D. his wife, together with E. the remainder- 
—  — —— —— 
truſtees, 


court of Chancery for the protection of truſts, 


Manſel v. 


tan male, remand& t E. in fer: äfte tet, 


Manſel, 2 P. 
W. 610. Caf, 


Temp. Talb, 


252. 


Vide ſupra, 
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truſtees, to the uſe of B. and his heirs: and 
2 fine was afterwards levied to the fame uſes; 
ſhortly after, and before the birth of à ſon to 
D., the truſtees under the will, by leaſe, and 
releaſe conveyed the Jands to B, in fee: and, 
upon a bill brought by the ſon of D. to have 
the benefit of this will of his ancle A. it was 
refolved, . That the feoffment and fine by 
B. and D. his. wife, did not deſtroy the con- 
tingeng remainder, becauſe the freehold ĩ in the 
truſtees under the will ſupported it. 26h, 
Thar the leaſe and releaſe by the truſtees be- 
fore the birth of any ſon to D. did at lay 
deftroy the contingent remainder. But as this 
conveyance was with notice (being to the te. 
nant for life himſelf) it was held that the lands 
ſhould continue liable to the ſame truſts 2 
they were when the truſtees joined in the con- 
Veyance, and all parties were decreed to join 
in making ſuch an eſtate to the plaintiff as he 
- would have been intitled to under the will of 
A. if the contingent remainder had not been 
deſtroyed; Wat was, an eſtate-tail. 


But the court held clearly in the ſame at 
chat if tenant for life, with contingent remain- 


And-vids ders to his firft andother ſons, &c. dependingon 


1. W. 128. 


Gorge. his eſtate, deſtroy the contingent remainders 


x, at law though ic be a plain wrong, yet, as he is 
= no e IS no breach of truſt, and therefore 


52 727 II equity 


vi 


\ 3 3 — OY 


2 


way 7 * +, 41s, N23 g * 22857 1174 


equity. ill not gere, for in ach. caſe 
ppuitas ſequitur IR sn. 


There are indeed caſes, whergin * con- 
currence of the truſtees in a conveyance to 
deſtroy contingent remainders, has been con- 
nived at by the court of Chancery ; as where 
zpon a ſubſequent remainder to the right heirs, 
2 collateral heir only has been affected by it, 


there having been no iſſue of the marriage, 


for next after the parties to the marriage z 
the court confiders the iſſue to be the only 
objects of the ſettlement and truſts, and pays 
Is regard to the remainder over to the right 
heirs, as objects of no confideration in the ſet- 
tement, As alſo where the application to the 


court for relief has been made, by one who 
was not at the time, nor poſſibly ever might f 


de intitled to the remainder; under the. words 
o the Jimiration. ht „ 


. A . : — * 
* 


* t * Fe F MN 
Thus, where previous to and in conſider: 


ation of a martiage and wife's portion, and 


for ſettling the lands in the name and blood 
of the huſband, a ſettlement was made to the 


uſe of truſtees for 99 years, in truſt for the Sir Theses; 
e 
1 

Ka. Abe: 


huſband if he ſhould fo long hve, remainder 
to truſtees during kis life to ſupport 


other ſorts of the marriage, remainder to the 
belts of the body of the huſband, remainder 
3 to 


contin». 1 
gent remainders, remainder to the firſt and 368. Fl a. 


„ 


Elſe v. Oſ- 
burn, 1 P. W. 


387. ſupra3 2. 
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to the right heirs of the huſband, the 

wife and truſtees afterwards by fine, Sc. Join 
in ſettling the lands to the uſe of the huſband 
for 99 years, if he ſhould to long live, remain. 
der to truſtees during his life to ſupport cot. 
tingent remainders, ' remainder to wife 'for 
Ute, remainder to firft and other ſons of the 
marriage, remainder over to. ſeveral others; 
the huſband and wife died without iſſue, and 
his heir claimed the lands under the firſt ſet- 
tlement, and brought his bill to have the ſe- 
cond ſet aſide as a breach of truſt by the 
truſtees. But Lord Chancellor held, that the 
remainder to the heirs of the huſband Way 
merely voluntary, and not to be aided ina 
court of equity, and fo diſmiſſed the bill. 


80 vhere in che eaſe of a ſettlement to the 
uſe of A. for 99 years, if he ſhould fo long 
live, remainder to truſtees during his life to 
ſupport contingent remainders, remainder to 
the ule of the heirs of his body, remainder to 
himſelf in fee; A. having two ſons, A. and the 
eldeſt fon when of age, joined in a mortgage 
of the land by feoffment and fine to B. in fer, 
che eldeſt ſon died without iſſue, and the ſe- 
cond fon brought his bill co ſet aſide the mort- 
gage. Lord Chancellor was clear that this 
limitation to the heirs of the body of A. wa 


2-contingent- remainder, for nemo eft bares vi- 


penis; and that the froffment at law deſtroys 
the 


Fo RR n — C — ——Y _ 


L as J 
the contingent. remainder ; and ſaid, that the 
truſtees appointed to preſerve the. contingent 
remainders ought not to join in deſtroying 
theſe remainders, which is acting the reverſe 
of their truſt; but that after all the ſecond 
ſon had no right to bring the bill in his fa- 
ther's life-time, for he neither was, nor poſſi- 
bly ever might be the heir of his father, un- 
leſs he ſurvived his father, which was uncer- 
tam. 


Tbere ate likewiſe other caſes. where the 


Baſſet v. 


court has actually decreed truſtees to join in a Clapham, 


conveyance to deſtroy contingent remainders 
as where in the caſe of a voluntary ſettlement 
to the uſe of huſband for life, remainder to 
truſtees to ſupport contingent remainders, 
remainder to his firſt and other ſons in tail 
ſucceſſively, remainder to himſelf in fee. The 
huſband contracting debts, afterwards con- 
veyed the ſame land to other truſtees for pay- 
ment of theſe debrs. The creditors brought 
a bill, inſiſting (inter al.) that the truſtees for 
preſerving contingent remainders ſhould j Join 
in the ſale to deſtroy the contingent remain- 
ders, and (upon a precedent being ſhewn of 
luch a decree) it was decreed at the Rolls, 
that the truſtees ſhould join to deſtroy the 
contingent remainders, and be indemniged, it 
being at the ſuit of creditors, and far railing 
of money for payment of debts. 


Ag gain, 


1 P. W. 358. 


Wianington 
2 Foley, 
1 F. W. 536 . 
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Again, where lands were ſettled upon 4 
r to the uſe of huſband for 99 years 


he if he ſhould ſo long live, remainder to truf. 


"£4. 


that marriage in tail, remainder to the firſt 


heir of the ſurviving truſtee, that he might 


tees during his life to ſupport contingent re: 


mainders, remainder to firſt ahd ether ſons of 


and other ſons of any other marriage, remain- 
der over ; there was one ſon of that marri 
who was then of age, the father and fon, (the 
wife being dead) brought a bill againſt the 


Join in making a tenant to the præcipe, in ot. 
der to a common recovery for making a ſet- 
tlement upon the ſon's marriage, for which 
he was then in treaty. Lord Chancellot 
ſaid, here being a veſted remainder in tail, if 
this were for the good of the family, he did 


| dot ſee but that the truſtee might lawfully 


join; but referred it to a maſter to ſce whe- 
ther it were for the good of the family ; who 
reported that it was a beneficial marriage fer 
the family, and that it was neceſſary a new 
ſettlement ſhould be made of the eſtate, which 
could not be done without a recovety. 


| Whereupor his Lordſhip obſerved, that it 
might be greatly ik toa familwif ſuch 
a truſtee ſhould ſtand out; that it was plainly 
for the benefit of the family ; for the ſon was 
going to be reduced to a tenant for life inſtead 
of a tenant in tail; ſo that it was a means of 


preferving the eftate longer in the family ; that 
the 
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the wife being dead, there was an end of the 
contingent nd bf chat mafriage; * and 
0 to any temainders by another” marriage, 
no remainder not in ef ought to be ſo much 
regarded as this . in tail, which was 
actually veſted in the ſon; and therefore he 
decreed that che truſtce ſhould join with the 
father and fon in barring the old and making 
| a new ſetlement. 


"But where lands were ſettled on the mar- 
riage of L. to the uſe of him for 99 years, if 
he ſhould ſo long live, remainder to truſtees 
during his life to preſerve contingent remain. 
ders, remainder to the wife for life, remain“ 
der to the firſt and other ſons of the marriage 
in tail ſucceſſively: there were two ſons by 
that marriage, and after the wife's death, the 
father and eldeſt ſon filed a bill againſt the 
ſurviving truſtee to make him join in making 
2 tenant to che præcipe, for ſuffering a recovery 
in order to eſtabliſh a mortgage, which had 
been made by the father ſince che ſettlement. 
Lord Chancellor aſked if the younger ſon 
would confent to the truſtees joining as re- 
quired z, and upon being told he would. not 
content, his Lordſhip ſaid, then he would nog 
decree the truſtee to join, for that he would 
not take away any man's right; and upon the 
aboye cited caſe of ¶ inninglon v. Foley being 
urged 2 as an authority for what was . 
8 ' 
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Lawton, 
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his Lordſhip ſaid, he would do ſo, were the 
like caſe ro come before him ; that the truſtee 
there was decreed to join, in order to preſerd- 
the eſtate in the family, but here it was de. 
fired to have the ſame thing done with a view 
only to alien. 


But in all theſe caſes, it is the ſafeſt way for 
truſtees not to act without the direction of the 


court; for they will do right to obſerve the 


words of Lord Chancellor in the ſaid caſe of 
Sir Thomas Tippen, That it would be a dan. 
« oerous experiment for truſtees in any co: 
“ to deſtroy remainders which they were ap- 
© pointed by the ſettlement to - preſerve.” 
And it was properly obſerved in the above 
cited caſe of Manſel v. Manſel, that what- 
ever the court have done, or, may do under 
particular circumſtances, yet they will never 
have it left to the diſcretion of a truſtee to do 
It, fe Ae, Boo fore ©: Kor teeny 
3. AR, 22. | 

It is generally held, that any alteration in 


| the nature of the preceding eſtate before a te- 


4 Leon. 237. 
pl. 363. 


mainder veſts, will deſtroy that remainder. 


As if lands be given to A. in tail, and if J. ö. 
come to Weſtminfter-Hall ſuch a day, remain- 
der to J. S. in fee, (it has been ſaid) that if 
the lands deſcend to two coparceners who 
make partition, the fee ſhall not accrue to 


J. S. though he ſhould come to Weſtminſer- 


4 Hall 
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Hall at the day. And it has alſo been ſaid, 


that if lands be given to A. and B. for the 
life of C. remainder to the right heirs of the 


Ibid. 


ſurvivor of A. and B., and 4. me to B. 


the remainder is deſtroyed. 


Bur notwithſtanding theſe authorities, I con- 
ceive, that the alteration in the particular 


— eſtate, which will deſtroy a contingent remain- 


der, muſt amount to an alteration in its guar- 
tity, and not merely in its gualzty, This opi- 
nion, I think, is warranted by two adjudged 
caſes. 


The firſt is that of Lane v. Pannel before cited, 
where it appears, that the ſeverance of the join- 
ture between two joint-tenants for life did not 
deſtroy the contingent remainder, limited after 
their joint eſtate ; for there it is adjudged, that 
becauſe the remainder could not veſt at the 
death of one of them (after the ſeverance of 
the jointure), ſuch remainder was gone as to 
one moiety of the lands : now this judgment 
was nugatory and miſtaken, if the ſeverance 
itſelf deſtroyed the remainder as to the whole. 
This, it is true, was the caſe of a ſurrender of 
copyhold lands: but, however, no diſtinction 
at all was taken on that ground. 


The other caſe was, where lands were ſet⸗ | 
tled to the uſe of P. and S. his daughter for 
* S 2 their 


1 Roll Rep. 


238. 317. 
438. vide 
ſupra, p. 46. 


Lane v. Pat- 
nel. : 


BS Rep. 70. b. 


= a 


their lives, remainder to the uſe of the firſt 
and other ſons of S. in tail- male, remainder to 
her daughter, remainder to the heirs of P. 
S. afterwards, and before the birth of a ſon, 
by deed releaſed all her right and eſtate to 
the uſe of P. and his heirs. The queſtion 
was, whether the contingent remainder limit- 
ed to the firſt fon of S. was deſtroyed by her 
1eleafe to her father? And it was agjudged, 
that the releaſe by S. to P. (i. e. by one ;oint- 
tenant for life to another) did not deſtroy the 
contingent remairder to her firſt fon. 


It is true, that if a leaſe be made to two 
with a condition to have. fee, if they mike 
a partition of the term, the condition is 
deſtroyed; but that turns upon a reaſon 
which does not at all affect a contingent 
remainder, . viz. the requiſite agreement in 
quality between the firſt eſtate and the en- 
largement to accrue thereupon : the enlarge- 
ment muſt accrue in the ſame quality in which 
the eſtate was firſt granted ; for that was the 
quality of the eſtate conditioned to be enlarg- 


ed; and it muſt not differ in quality at the 


time of enlargement from the eſtate enlarged; 
otherwiſe, inſtead of being an enlargement or 
extenſion of the eſtate then in being, it would 
in truth be the acceſſion of another eſtate of 
different quality, which would not be agree- 


able to the terms of the condition, But no 
| ſuch 
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ſuch neceſſury connection ſeems to exiſt, be- 
tween a remainder and the quality of the pre- 
cecing eſtate. Whilſt the partÞular eſtate 
continues the ſame in gza»7zty, it continues to 
be the ſame eſtate as far as reſpects its rela- 
tion to 4 remainder. If a releaſe or ſeverance 
between joint- tenants determine the old eſtate, 
then a veſted remainder-man would be intitled 
to enter immediately upon ſuch releaſe or ſe- 
verance ; but if, notwithſtanding ſuch releaſe 
or ſeverance, it continues to be the ſame par- 
ticular eſtate as to a veſted remainder, why 
does it not as to a contingent one? No legal 
modification or alteration in the circumſtances 
only of a particular eſtate, can be laid to deter- 
mine that eſtate : but the determination of the 
particular eſtate is the only point of connection 

between ſuch eſtate and the remainder; there- 
| fore, until that point is paſſed, there Rill e- 
mains the lame place for a contingent remain- 
der to take effect. 


It is ſaid by Lord Chief Juſtice Hale, in the 
caſe of Purefoy v. Rogers, that in all caſes where 
the particular eſtate is merged in the reverſion, 
there the contingent remainder is gone, tho' 
there be no deveſting of any eſtate, As if 
there be tenant for lite, remainder in tail in 
contingency, remainder in tail in eſſe, if the te- 
nant for life, and he in remainder in tail ;x 
eſſe, levy a fine, this is no diſcontinuance no: 


S 3 deveſl- 


2 Saund. 386. 


Ibid, 


Vide infra, 
p. 270. 


Putefoy v. 
Rogers. 


Supra, p. 242. 


Plunket v. 
Holmes. 

1 Lev. 11. 
Raym. 28. 
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deveſting of any eſtate, becauſe each gives 
ſuch eſtate as he has, and yet the mean con- 


tingent remainder is deſtroyed, 


Now in regard to this rule, we are to ob- 
ſerve, that wherever the union or coalition of 
the particular eftate and the inheritance (ex. 
cept the circumſtance of its being created by 
or ariſing under the ſame inſtrument or deed 
as the eſtates themſelves) happens by the con- 
veyance or act of the parties, it ſeems the 
intermediate contingent remainders, depend- 
ing on ſuch particular eſtate, are deſtroyed; 
as in the above cited caſe of Purefoy and Ro- 
gers, where the contingent remainder was de- 
ſtroyed by the merger of the wife's eſtate in 
the reverſion. But our books apparently 
differ with reſpect to the deſtruction of the 
contingent remainder, in caſes where the in- 
heritance becomes united to the particular 
eſtate by deſcent. 


Thus in the caſe of Plunket v. Holmes, it 
was reſolved, that the deſcent of the fee on 
tenant for life did not deſtroy the contingent 


remainder. The caſe was this; one deviſed 
lands to 7. his eldeſt ſon for life, and if J. 
ſhould die without iſſue living at bis death, 
then to L. another of the teſtator's ſons in fee; 
but if T. ſhould have iſſue living at his death, 


then to the right heirs of 7. for ever; the teſ- 
tator 
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-ator died, asd it was reſolved, that T. was 


tenant for life, (becauſe the limitation over, 
was not upon a dying without iſſue generally, 
but was confined to a dying without iſſue ben 
living), with the remainder in fee in contin- 
gency; and that the deſcent of the fee upon 
him, as heir at the death of his father, did not 
deſtroy the contingent remainder, 


So in the caſe of Bootbby v. Vernon, it was 
taken for granted, that the contingency was 
not deſtroyed by the deſcent of the fee. A. 
deviſed lands to his ſiſter, who was his heir 
at law, and her aſſigns for her life, and if ſhe 
ſhould marry, and have iſſue-male of her bo- 
dy living at the time of her death, then to 
ſuch iſſue- male and his heirs-male for ever; 
but if ſhe ſhould leave no iſſue- male at her 
death, then to G. and his heirs for ever. The 
queſtion. reſpected the title of the teſtator's 
ſiſter's huſband, to be tenant by the curteſy 
of the lands ſo deviſed to her; and the court 
held, that the inheritance was never executed 


Boothby v. 
Vernon, 
g Mod. 147. 


in poſſeſſion in the ſiſter during her life, (not- 


withſtanding the inheritance deſcended on her) 
and therefore her huſband could not be tenant 
by the curteſy; it follows, that the deſcent of 
the fee did not merge her eſtate for life, 
or deſtroy the contingency. So in Archer's 
caſe, notwithſlanding the reverſion. in fee < 

84 muſt 


* 5 caſe. 
Rep: 66. 
Supra, P. 241. 


* FP * ; | 
. * _ . 
* - 


- muſt have deſcended - on Nobert the deviſe 


Wood v. In- 
gerſoſe. 
Cro. Jac. 260. 


for life, upon the death of his father; the 
te ſtator, yet he was adjudged to be only tenant 


for lite, with contingent remainder to his next 


hewr-mvet Ly ; / H.-J 1651 
1 


On 3 *. hand, in the caſe of 2 v. 
Inge rſele, it is ſaid to have been reſolved, that 
the deſcent of the fee on tenant for life de. 
ſtroyed the contingent remainder ; in that caſe 
it is ſaid, three diſtinct parcels of land were 
ſeverally deviſed by the teſtator to his three 
ſons, and that if either of them ſhould die, 
the other ſurviving ſhould be bis beir; the eldeſt 


ſon died; and the reporter ſays, it was adjudg- 


1 Bult. 61. 
in the ſame 
caſe.” 

T. Jones, 79. 
Follex 481. 
in the cate of 
Forteſcue wv 


Abbor. 


Vide ſupra, 
P- I 70. 


ed, that the fee deſcending on the eldeſt ſon 
at the father's death, had merged the freehold 
deviſed to him, and deitroyed the contingent 
remainder. But there appears to have been 
a notable miſtake 1n this report, both as to the 
ſtate of the caſe, and as to the judgment; for 
it {ſeems the wor. s on the roll are, and if any of 
my ſons die, ibe OxE de be the other's heir; which 
words were adjudged void for uncertainty, for 
there were tw o ſurvivors, and conſequently the 
abe ve point did not come into queſtion. As 
to the caſe of Frteſcue v. Abbot, the remainder 
there was adjudged to be veſted, and therefore 
the deciſion in that caſe ors not affect the 


preſent point. : 
Bic 
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But in the caſe of Kent v. Hatpool, which T. Jones, 56, 


as to the point in queſtion was this: A. the 


remainder to the heirs of the body of A.; A. 
died before any ſon was born to B; the court 
held the contingent re mainder to the firſt ſon 
of B. was deſtroyed by the deſcent of the 
eſtate-rail on B. Of the ſame opinion was 
Lord Hardwicke in the cafe of Hooker v. 
Hooker, where lands were conveyed to the 
uſe of A. and his wife for life, remainder to 
the uſe of B. the fon of A. for his life, re- 
mainder to the firſt and other ſons of B. in 
tail, remainder to his daughters in tail, re- 
mainder to . in fee; A. and his wife died 
in the life-time of B. who afterwards died 
without iſſue, leaving a wife; the queſtion 
was, Whether the wife of B. was intitled to 
dower in the lands? And it was decreed ſhe 
was; and Lord Chancellor, with one of the 
Judges, was of opinion, that the eſtate for 
life in B. was merged by the deſcent of the 
inheritance upon him, and the contingent re- 
mainder deſtroyed. | 


Theſe ſeeming differences in opinion, I 
| apprehend, may be reconciled by a diſtinction 
between thoſe caſes, where the deſcent of the 
inheritance is immediate from the perſon by 
_ Whoſe will the particular eſtate and contin- 
gent 


father being tenant for lite, remaindet to his 
ſon B. for life, remainder to the firſt ſon of B. 


77. 
1 Vent. 306. 


Hooker v. 
Hooker. 
Rep. Temp. 
Hardw. 13. 


E „ 

gent remainders were limited, and the caſes 
where thoſe eſtates were not created by the 
will of the anceſtor from whom the inheri. 
tance immediately deſcends on the particular 
eſtate ; which happens either in the caſe of 
a mediate deſcent from the perſon who deviſed 
the particular eftate and contingent remain. 
ders, or elſe where thoſe eſtates were not cre. 
ated by the will of any perſon, from whom 
the deſcent of the inheritance is derived. 
Archer*s caſe and the caſes of Plunket v. Hclmes, 
Boothby v. Vernon, are inſtances of the firſt ſort. 
And if in the caſe of Boothby v. Vernon, we 
ſuppoſe the deviſor to have left a ſon, and that 
afterwards that fon died without iſſue in the 
life-time of the ſiſter, to whom the particular 
eſtate was deviſed; in that caſe, the inheritance 
would firſt have deſcended from the deviſor 
to his ſon, and from him to the ſiſter, and 
conſequently the deſcent of it on the ,particu- 
lar eſtate of the ſiſter, would not have been 
immediate from the deviſor; and in ſuch caſe, 
I apprehend the deſcent would have merged 
her particular eſtate, and the inheritance would 
thereby have been executed in her in poſſeſſion, 
and conſequently that the contingent remain- 
der would have been deſtroyed, (for the reaſons 
hereafter given.) The third ſort is inſtanced 
in the caſes of Kent and Harpo, and Hooker 
and Hooker, 

f The 
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The reaſons upon which I ground the above 
diſtinction ate theſe : wherever a teſtator li- 
mits a contingent remainder, it is agreed, that 
the inheritznce deſcends to the heir only till 
the contingency happens; if ſo, nothing can 
be more abſurd than to make ſuch defcent 
deſtroy the contingency. The will does not 
operate till the teſtator's death; the deſcent 
takes effect at the ſame time; ſo that, under 
ſuch a conſtruction, the particular eſtate given 
to the heir by the will ariſes and is deſtroyed 
in one and the ſame inſtant; and how is it 
deſtroyed ? By the deſcent which that very 
ſame will permitted. This would be making 
a will and no will at the ſame time, and 
would, in effect, be ſaying ; that a limitation of 
a particular eftate in a will to a teſtator's heir 
at law, with a contingent remainder over, 
muſt be void in its creation, as being incapable 
of ever taking effect. For it is evident, that 
under ſuch a conſtruction, the particular eſtate 
never can take effect at all, its exiſtence and 
deſtruction commencing together; and tat 
being deſtroyed, the contingent remainder over 
is alſo gone before it has even a moment's 
chance for exiſtence. Now this would be 
making the will ipſo falt void. 


That eſtates created by deviſe, ſhould be 
liable to the operation of future accidents, as 
much as if they had been created by any other 

| | inſtrument, 


Vide Raym. 


28. 
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inſtrument or conveyance whatſoever, appears 
but reaſonable ; for the nature of the ſame 
kind of eſtate when once created, is the ſame, 
whatever might have been the mode of its 
creation. But that is no reaſon at all, for ren. 
dering the limitations void in their very cre. 
ation, and denying them even the poſſibility 
of ever taking effect. The general conſtruc. 
tion of wills forbids this, by giving effect to 
the teſtator's intention, ſo far as it can be done 
conſiſtently with the eſtabliſhed rules of law. 

And when in the caſe of a contingent remain- 

der by deviſe, the law ſuppoſeth the fee. to 
deſcend to the heir, until, or in default of, 
the contingency : it ſurely can be no violation 
of that law, to conſider ſuch deſcent as condi- 
tional and imperfect, where the giving it the 
force and effect of an abſolute and perfect 
deſcent, would render the will originally and 
totally abortive. And therefore it ſeems to 
have been rightly ſaid by VHyndbam, and agreed 
by all the court, in the caſe of Plunket v. 
Holmes, that until the contingency happens, 
the fee deſcends to the heir in ſome ſort, but not 
to confound the eſtate for life, but ſo as to 
leave an opening for the interpoſition of the 
remainders, when they happen to interpaſe 
between the eſtate for life and the fee. 


But where the deſcent of the inheritance 


on the particular eſtate, is not immediate from 
the 
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the perſon whoſe will created the particular 
eſtate and remainder, or where the deſcent 
of the inheritance is otherwiſe clear of 
the firſt-mentioned circumſtances, there can 
be no ſuch inconſiſtency in . ſuppoſiing 
the contingency to be deſtroyed by the deſ- 
cent; for in all ſuch caſes the particular 
eſtate is created, and takes effect with a capa- 
city of being afterwards deſtroyed by thofe ac- 
cidents, to which the nature of ſuch an eſtate 
is generally ſubject, ſuch as forfeiture, merger, 
Ec. its immediate deſtruction is not neceſſarily 
involved in the mode of its creation, as it 
mult be in the former caſe under the ſame 
conſtruction. There can be no neceſlity, there- 
fore, to exempt the particular eſtate in theſe 
caſes, from the operation of merger by the 
deſcent, in order to give ſuch particular 
eſtate an exiſtence, as there is in the former 
caſe. 


In the firſt caſe we obſerved the limitations 
could never poſſibly take effect, if the deſcent 
of the inheritance were allowed to merge the 
particular eſtate ; in the latter caſes they may 
take effect though the deſcent of the fee be 
allowed its full force and operation ; and when 
the particular eſtate has once taken effect, 
there is no more reaſon why it ſhould be ex- 
empt from thoſe accidental modes of deſtruc- 
tion, to which the law ſubjects eſtates of the 

ſame 
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ſame nature in general; than there is in any 
other caſe, where the particular eſtate is merg. 
ed, and a contingent remainder deſtroyed, by 
the acceſſion of the inheritance : therefore in 
the latter caſes the deſcent may well be alloy. 
ed its full and uſual operation. 


Here we muſt remark a diſtinction between 
the cales where a particular eſtate is limited, 


with a contingent remainder over, and after- 


wards the inheritance is ſubjoined to the parti. 
cular eſtate by the ſame conveyance ; and thoſe 
caſes wherein the acceſſion of the inheritance is 
by a conveyance, accident or circumſtance, dil. 
tin& from that conveyance which created the 
particular eſtate. In the latter caſes we have 
ſeen the contingent remainder 1s generally 
deſtroyed ; in the former it is otherwiſe. Fot 


where by the ſame conveyance a particular 


eftate is firſt limited to a perſon with a con- 
tingent remainder over to another, with ſuch 
a reverſion or remainder to the firſt perſon, as 
would in its own nature drown the particular 
eſtate firſt given him; this laſt limitation ſhall 


be conſidered as executed only ſub modo, that 


is, upon ſuch condition, as to open and ſepa- 
rate itſelf from the firſt eſtate, when the con- 
dition happens; and by no means to- deſtroy 
or preclude the contingent eſtate. 


But 
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But whether, in caſe of a limitation to one 
for life, remainder to his firſt and other ſons, 
Sc. remainder to the beirs, Sc. of tenant for 
life; this laſt limitation is fo executed in him 
28 to intitle his wife to dower upon the huſ- 
band's deceaſe, has been a queſtion. 


For in the caſe of a deviſe to A. for life, 
remainder to his firſt fon in tail, and fo to his 
ſecond, remainder to the heirs of the body of 
A.; it was reſolved, that the poſſibility of the 
mean eſtate that might interpole, kept the 
remain er in tail during 4.'s life fo disjoined 
from his immediate freehold, that his wife 
could not be endowed. 


Ero. Elia. 


315. 


Cordal's caſe. 


On the other hand, in the above cited caſe of Vide ſupra, 
p. 265, 


Hooker v. Hooker, Lord Hard:icke with three 
of the Judges held, that even ſuppoſing after 
the deſcent of the fee upon B. there remained 
any poſſibility of the eſtates opening to let in 
the contingent remainders, yet as the contin- 


gency had never happened, (and the huſband 


being dead) never could happen, the wife 
ſhould be intitled ro dower, and he did not 
think that Cordal's caſe was law; and ſaid it 
was denied, 1 Sand. 336. and alſo in another 
like caſe by Bridgman, 


In another caſe indeed, where V. was te- Duncomb v. 
nant for life, remainder to J. S. and his heirs Duncomb. 


for 


3 


Lev. 437. 


Vide ſupra, 
p- 152. 


Sopra, p. 240. 
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for the life of V. remainder to the heirs of 
the body of V. remainder over; V. died 
without iſſue, leaving a wife; the queſtion 
was, whether ſne was intitled to dower or not, 
i. e. whether the remainder in 7. S. was ſuch 
an interpoſing eſtate between As eſtate for 
life and his remainder in tail, as to prevent 
her being dowable; and though it was con- 
tended that the intail was executed in kim, 
and that the remainder to J. S. and his heirs 
during his life, was only a poſſibility; yet 
the court upon the firſt argument adjudged | 
the wife was not dowable. For we ate to 
obſerve, this remainder to J. S. was an inter- 
vening veſted eſtate, and not a poſſibility, as 
appears from what has been ſaid in a preced- 
ing page: and this caſe was allowed to be 
good law by Lord Hard ricte in the above 
cited caſe of Hooker v. Hecoker. 


I obſerved in a preceding page, that not- 
withſtanding the particular eſtate might 4n 
fome caſes be revived, yet that the contingent 
remainder, if once it has failed for want of 
the exiſtence of the preceding eſtate when the 
contingency happened, ſhall never after ariſe. 
As if there be tenant for lite with contingent 
remainder over; tenant for life makes a feoff- 
ment in fee upon condition; if the contin- 
gency happens before the condition is broken, 
the remaindez is deſtroyed, W 


1 * 
the tenant for life afterward enters for condi- 
tion broken. But, however, if the tenant for 
life enters for the condition broken before the 


contingency happens, the contingent remain - 


der may veſt. But in that caſe, if the rever- 


ſioner enter for the forfeiture, before the con- 2 Salk. 577. 


tingency happens, then is the contingent re- 
mainder deſtroyed — Per Holt Chief Juſtice. 


As to the remainder's veſting, if the tenant 


for life enters before the contingency - hap- 


pers, there is a contrary opinion delivered 
in Becen's Abridgment : where it is ſaid the 
contingent remainder ſhall never ariſe, though 
the condition be broken, and a re-entry made 
before the contingency happens; becauſe the 
feoffaicat, though upon condition, was a for- 
feirure and determination of the particular 
eſtate, and the recovery does not purge the 
forfei: ure. Whether this was the opinion of 
Chief Baron Gilbert (from whoſe manuſcript 
the greater part of that abridgment is ſup- 
poſed to have been compiled) does not ap- 
pear. The authority there cited, certainly 
does not warrant ſo much. But, however, 
the ground of the opinion is evidently this; 
that notwithſtanding the re-entry of tenant for 
life, the forfeiture ſtill remains; now, it may 
be aſked, if the eſtate ſtill continues forfeited, 
how can it be ſuppoſed to ſubſiſt any more 
ifter the re-entry, than immediately after the 
ya, | } 7 feolf- 


1 Ld. Rey m. | 
314. 


Vide 1Inft, 
252. & 
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feoffment from which the forfeiture com- 
mences? And where then is there a-particy: 
lar eſtate in the one caſe to ſupport the contin. 
gent remainder, any more than in the other? 


But notwithſtanding this reaſoning, it ſeem, 
upon the whole, that Lord Ch. Juftice Hals 


opinion is agreeable to law: for both Lord 


Coke and Roll tell us; that if leſſce for life 
make a feoffment upon condition, and after. 
wards enter for breach of the condition, it 
will reduce the reverſion to the leſſor, and the 
eſtate for life will be reſtored; though ſtil 
ſubject to the entry of leſſor for the forfeiture, 


ſjuſt in the ſame manner indeed as where the 


vide ſupra, 
p- 247+ 


39 Aſſis. pl. 
15. 4 H. 6. 


page 15. b. 


forfetture is committed by acceptance of a fine, 
Sc. from a ſtranger, and no deveſting of the 
remainder, or alteration of the particular eſtaie 
occaſioned thereby. And though moſt of the 
aurhorities cited by Lord Coke from the yen 
books, as well as the reference of Roll to the 
ſame hooks, do not apply to the point; yet 
that muſt be aſcribed to ſome errors in the 


print; for I find two caſes in the year books 


(one indeed cited by Lord Coke) where that 
point is laid down arguendo on one fide, and 
admitted by the other fide : from ' whence it 
ſeems, that after re-entry for condition bro- 
ken, the leffee for life is tenant for life again, 


o long as rhe leſſor does not enter upon him 


for the forfeiture; and conſequently if the 
1 = 


( 75 ] 
contingency happen during that interval, the 
- contingent remainder may well veſt. 


Before I conclude this tract of contingent 
remainders, I ſhall take notice of two or three 
circumſtances relating to them, which could 
not ſo properly be brought in under any of 
the foregoing heads. Firſt, it ſeems that where 
2 remainder is limited in contingency, the fee 
in the mean time (bur ſubje& to the contin- 
gency) remains in the grantor and his heirs, 
until the contingency happens; for where 2 
contingent remainaer fails, it is held that the 
donor ſhall have the land again. As if there 
be tenant for life or in tail, remainder to the 
right heirs of J. S., and tenant for life dies, 
or tenant in tail dies without iſſue, living J. S., 
here the remainder is void, becauſe J. S. can- 
not have heir during his life; and as it does 
not take effect during the particular eſtate, it 
ball never take effect, though he afterwards 
dies and has an heir; and in this caſe, as the 
remainder cannot take effect, the donor fhall 


have the land again. 


No this amounts in effect to ſaying, that 
until the contingency happens, the remainder 
of the eſtate, which is to veſt upon ſuch con- 
ungency,, is not abſolutely out of the donor; 
but that ſuch an intereſt remains in him; till 
10 remainder veſts, as intitles kim or his heirs 


T 2 to 


Beck's caſe, 
alias Burton 
v. Nichols. 


Lit. Rep. 159. 


253. 285. 
5. 


Cro Car. 363. 


remainder fails or is —— aun 
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to enter and retain the lands, if the contingent 


1171 , 
ww, * 4 4 a 


And therefore in the caſe laſt put, ir. ſeems 
by the better opinion, that if the tenant fgr 
lite make a feoffment in the lite of J., &. and 
betore the remainder veſts, as this feoffment 
determines the particular eſtate, and. conſe. 
quently deſtroys the remainder. then contin- 
gent, the donor or his heirs may enter, for the 
forfeiture ; as was held by Hutton and Yelver- 
ton, in their arguments in Beck's caſe ; where, 
upon a feoftment to the uſe of B. for life, 
remainder to J. for life, remainder to the firſt 
lon begotten of the body of J. that ſhould 
have heirs-male of his body, and to his heir 
in per petuum, and in default of ſuch iſſue af 
his body, to the firſt daughter and daughter 
which ſhould have iſſue begotten of her body, 
and for default of ſuch iſſue, remainder to 
the right heirs of 7. ; J. levied a fine before 
he had a fon that had iſſue- male, upon which 
the heir of B. entered for the forfeiture. 


Two points aroſe in this caſe ; firſt, whether 
the limitation to the firſt ſon of J. who ſhould 
have any heirs-male ef his body, Cc. was 4 
contingent eſtate-tail or in fee? And it it were 
in fee, then ſecondly, as it was contended that 
the ſubſequent limitation to the right heirs of 7: 


mult in that caſe be eee ſubſequent 
limb 


Wh 


limitation being capable of veſting after a- vide fopra, 
contingent fee limited before) whether the fee p. 161. 


remained in the feoffor and his heirs in the 
mean time, fo as to intitle the heir to enter 


for the forfeiture ? Hutton and Yetverton in- 


clined to the opinion, that if the remainder to 


the right heirs of J. was contingent,” ſo that 
no remainder veſted at the time of the fine, 


the right heir of the feoffor might enter; and 


they agreed as to the right of entry of the 
feoſſor or his heir, upon the feoffmenx of te- 
nant for life in the caſe I have above men- 
tioned ; though Croke put a cafe to the con- 
wary, which Yelverton denied to be law; and 
they ſaid that in caſe of a feoffment to the uſe 
of one for life, remainder to another in tail 
when he marries the daughter of the feoffor, 
if renant for lite makes a feoffment before 
ſuch marriage, the feoffor may enter. Ho- 
ever, the court after ſeveral arguments decid- 
ed the caſe on the firſt point; and agreed that 
the limitation to the firſt ſon, &c. of J. gave 
ſuch firſt fon only an eſtate-tail; and conſe- 
quently, that the ſubſequent remainder to 
the heirs of J. then became veſted in him; 
according to the general rule before treared 
of in this eſſay, and the doctrine efta- 
bliſhed in the caſe of Loddington v. Kime,' that 
a remainder to a perſon in eſſe, (as that to the 
heirs of J. here was, it being a remainder in 
kim, as he took a preceding life eftare) may 
15 T 3 veſt, 


And infra 
296. Doe v. 
Reaſon. 


Supra, p 21. 


Supra, p. 161. 
and Doe wv. 
Holmes, 
infra, p. 293- 


Curth. 262. 


„ 
veſt, if tho preceding contingent * remainder 
be not in fee; and therefore the court came 
to no reſolution as to the latter point, though 


the opinion of Hutton and Yelverton appears 
to have been as J have mentioned. 


And Holt Ch. Juſtice was of the ſame opi- 
nion, when in the caſe of Davis v. Speed, he 
ſaid, that where a feoffment is made to the 
uſe of A. in tail, remainder to the uſe of the 
right heirs of T. S. who is then living, the fee. 
fimple is not in abeyance, nor in the feoffees, 
bur reſults to the feoffor and remains in him, 
till the contingency, (v/2.) the death of 7. 6. 


. rue 


1 P. W. gox. 
Iafta, p. 281. 


And indeed in the caſe of Carter v. Barnar- 
di fon, the Maſter of the Rolls, though he was 


arguing againſt the notion of the fee's deſ- 
cending (in that caſe at leaſt) to the heir at law 


of the teſtator, till the contingency happens, 
yet admitted, that where one deviſes lands to 


A. for life, remainder to the right heirs of 
J. S. then living, though the remainder in fee 
is in abeyance, yet there is a poſſibility left in 
the heir; and that this was plain even in the 
gaſe of a grant; and that this poſſibility ſeem- 
ed ſuch an intereſt as intitled the donor to 
enter for the forfeiture made by tenant for 
fife ; for that his eſtate was as much deter- 


mined as it would have been by his death; 


and that it yas abſurd that a tenant for * 
J 


1 * 


by an unlawful act, viz. by. bis deſtroying tde 


contingent remainder, ſhould. gain, to himſelf 
an indefeaſible fee · ſimple; that it was like 
the poſſibility that was upon a grant at com- 
mon law to a man. and the heirs of his body : 
for there though the grantor had no reverſion, 
yet he might enter when the grantee died with- 
out iſſue. | 


So where a remainder is deviſed in contin- 
gency, the fee in the mean time deſcends to 
the heir till the contingency happens; as 
where A. devifed lands to B. his eldeſt fon 
ſor life, and if B. ſhould die without ifſue 
living at his death, that then the ſame ſhould 
remain to C. in fee; but if B. ſhould have 
fue living at his death, then the fee ſhould 
remain. to the right heirs of B.,; it was re- 
ſolved that B. took an eſtate for life, with 
remainder in fee in contingency ; and it was 
ſaid by Winabam and Twiſ4en, and agreed by 
the other Judges, that the fee deſcended to 
B. as heir, till the contingency happened, tho 
not ſo as to confound his eſtate for life, and 
was not in abeyance; that in relation to C. 
. took only an eſtate for life; but in the 
mean time, by operation of law, he had the 
fee in ſuch ſort, as that there ſhould be an 
Lialus to let in the contingency, when it hap- 
pbpened. And that in Arcber's caſe, though 
7. %%% „„ 


Rayw. 28. 
Plunkett v. 
Holmes. 


Supra, p.262. 


1 Rep. 66. 
Vide ſupra, 
P- 102. 241. 


Fereſoy Vo. ; | 
: Rogers, where S. deviſed lands to his wife for 
life, and if it ſhould pleaſe God to bleſs her 


Rogers. 
2Sanders 380. 
and vide ſu 


pra. 242. 
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Robby took an eſtate only for life by che will, 


yet by operation of law he had the fee aſo 


So in the above cited caſe of Pureſty and 


with a fon, and ſhe ſhould call that ſon by the 
teſtator's chriſtian and ſirname, he gave the in. 
heritance of the lands to him after his mo- 
ther's life, and if he died before he came to 
twenty-one, then the teſtator gave the inhe. 
ritance of his lands after his wife's life to his 
the teſtator's heirs for ever. Before any ſon 


was born, the heir of the teſtator conveyed 


the eſtate to the wife and her ſecond huſband 
by fine.— Saunders urged, that the contingent 
remainder to the ſon was not deſtroyed, for 
that at the time of the fine, the heir of the 
reſtator had no reverſion or eſtate in him; for 
that an eſtate for life was deviſed to the: wife 
and the remainder in fee was deviſed to 
her ſon upon a contingency; ſo that until 
it could be known whether ſuch contingency 
would happen or not, the reverſion mult be 
in abeyance and not in the heir; and then his 


"conveyance gave no eſtate to the huſband and 
wife, but they were only tenants for life of the 


wife as before. But Hale Ch. Juſtice inter- 
rupted him, and ſaid it was clear that the rever- 
fion was in the heir of the teſtator by deſcent, 
and not in abeyance ; and accordingly it was 


adjudged 


[2835 . 


adjudged, that the een how . 
deſtroj e. 5 vd 15Y 


So where A. deviſed. to C. for life, and in 
caſe C. ſhould have iſſue- male, then to ſuch 
iſſue- male and his heirs. for ever, and after 
the death of C., in caſe he ſhould leave no 
iſſue- male, then to D. in fee. After the teſ- 
tator's deceaſe, C, before he had any iſſue, 
ſuſfeted a common recovery of the la it 
was clearly held, that theſe remainders ter 
the death of C. were contingent, and fo 
quently: barred: by the recovery of C. before 
they velted 3 and then the queſtion Aroſe, 
whether the remainder in fee was in abeyance 
or did deſcend to the teſtatot's heir at law? 
The Maſter of the Rolls conſidered the fee 
as in abeyance. But upon an appeal to Lord 
Chancellor Parker, he made a point of repro- 
bating and expoſing that notion; and held, 
that nothing but neceſſity could, in any caſe, 
ſupport the admiſſion of it; that there could 
be no other reaſonable pretence for it, but to 
preſerve the remainder ; but he ſaid, the con- 
ſtruing the fee to be in abeyance, would on 
the contrary tend to the deſtruction of the te- 
mainder; that it was held, where the remain- 
der was deviſed in contingency, the reverſion 
in fee deſcended to the heir at law in the 
mean time; and that whatſoever eſtate was 
not diſpoſed of by the teſtator, deſcended to 

the 


1 P. W. 505. 
Carter v. 


Baroardiſton. 


Loddiagton 


D. Kime. 
1 Salk. 224. 
1 Ld. Raym. 


209. 
Vide ſupra, 
p-. 160. 


( 6s 
the heir; and he ſaid, he ſnould abide by tha 
opinion, and was very clear in it. That it 
was a ſtrange conſtruction to take pains, by 
a ſtrain in law, to place a remainder in nubi- 


dbu or in abeyance, on purpoſe that the teſ. 


tator's intention ſhould be wholly fruſtrated, 
and that the tenant for life might be under 
the temptation to diſappoint the will, by de- 
ſtroying the contingent remainder by a reco- 
very or feoffment; which in ſuch caſe muſt 
be admitted to be tortious conveyances ; nay, 
what was ſtill more extraordinary, that the 
tenant for life muſt be rewarded for this 


wrong; and that he who before had but an 


eſtate for life, ſhould gain an abſolute: and 
indefeaſible fee · ſimple, and this by- doing a 
wrongful act; which would be taking advan- 
tage of his own wrong, both againſt law and 
reaſon.—— That upon the recovery ſuffered 


by C., he being but tenant for lift, the co- 


heirs of the teſtator having the reverſion 
in fee deſcended to them, they had a right of 
entry ' commencing upon ſuch forfeiture of 
C. * 


So the court of Common Pleas, upon the 
ſame caſe referred to them out of Chancery, 
were clear as to the deſtruction of the con- 
tingent remainders by the recovery ſuffered 


by C., and that he thereby gained a tortious 
fee, good againſt all perſons BuT the right * 


13 
of the teſtator; which was mme 4 
. to them. W. Di 


Indeed in bank the FISH 4 cab of And vide alſe 


Mood v. Ingerfole and Forteſcue v. Abbot, this 
doctrine, reſpecting the deſcefit of the fee to the 
heir at law, ſeems to have been clearly admit- 
ted. 


It may indeed be ſaid, that in a ſubſequent 


10 Rep. 85. 
b. Leonard 
Lovie's caſe, 


\ 


Vick v. Ed- 


cal Lord Taibs4 dors not ſeem to have ad- warde, 


verted to this point: where lands were de- 7 
viſed to two truſtees and the ſurvivor of them, 
and the heirs of ſuch ſurvivor, in truſt 10 e L 
upon its being objected, that the parties could 
not make a good title, becauſe the fee was 
not in the truſtees, but was limited to the 
ſurvivor, and it was uncertain who would be 
the ſurvwor, his Lordſhip held that the truſ- 
tees joining in a fine would paſs a good title 
to the truſtees by way of eſtoppel; that here 
the fee was in abeyance, and it was certain 
that one of theſe two truſtees muſt be the ſur- 
vivor, and intitled to this future intereſt, and 
conſequently his heirs would be barred by the 
fine of their anceſtor. '— And it being ſaid 
by the counſel that the heir of the deviſor 
would join in the conveyance ; his Lordſhip 
obſerved, that the heir's joining would ſupply 
| the want of proving the will, but that in every 
other reſpect it would be void. And after- 

wards 


3 P. W. 372. 


. 


Sf Co M4 


* * 
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Vide infra, wards his/Lordſhip-cited'the caſe of Malt v. 


p. 287. 


Lower, where a fine was adjudg 4 to paſs an 
eſtate not veſted, by way of eſtoppel. | 


Now upon this caſe three material obſer. 
vations ariſe; firſt, that as the heir at law: 
agreed to join, the queſtion reſpecting the 
neceſſity of his concurrence was not debated; 
ſecondly, that in the caſe of Meale v. Lower, 
the fine was levied by the remainder-man, 
and did not at all affect the particular eſtate; 


whereas in the principle caſe the queſtion 


would have been, whether the fine of the 
truſtees, being tenants for life, would not 
have deſtroyed the contingent remainder in 
ſee to the ſurvivor; and thereupon have given 
che heir of the teſtator a right of entry for the 
forfeiture, agreeable to the doctrine held in 
the above cited caſe of Carter v Bareurdiftn; 
thirdly, that the deviſe here being to the 
truſtees in truſt to ſell, would have carried, by 
nature of the truſt itſelf, ſuch an eſtate as 
ſhould enable the truſtees to perform) the truſt, 
by diſpoſing of the fee, in excluſion of the 
heir at law; even if the deviſe to them had 
been indefinite, without any words of Timi- 
tation at all, either to the ſurvivor or the 
heirs, Sc: and then how can we conſider 
theſe words of limitation (plainly intend- 
ed to give the fee expreſsly, and to car- 
ry the ſame to the ſurvivor and his heirs) 

other- 
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ocherwiſe than as words of ſutpluſage, that 


could not abridge the eſtate which would 


have paſſed without them, and which they 


were meant expreſsly to eſtabliſh , nor de- 
prive the truſtees of the power of executing 
that very truſt, for which the eſtates were ex- 
preſsly deviſed to them; and which power 
thoſe unneceſſary words were intended to 
promote and facilitate, 


Upon: the whole, therefore, it does not ap- 
pear, that the caſe of Vick v. Edwards can be 
relied on as an authority, againſt that doctrine, 
relating to the deſcent of the fee till the con- 
tingency happens, which ſeems to have been 
ſo dicectly and fully eſtabliſhed by the ſeveral 
caſes I have examined in regard to it; and 
which is confirmed by many other caſes cited 
in the ſequel of this eſſay. 


To put this doctrine to the teſt of reaſon, ĩt 
ſeems to ſtand thus: a man makes a diſpoſition 
of a remainder or future intereſt, which is to 
take no effect until a future event comes to 
paſs; it is clear no intereſt paſſes by ſuch a 
diſpoſition before the event takes place; what 
then becomes of the intermediate reverſionary 
intereſt from the time of the making the diſ- 
poſition till the event happens, upon which 
the diſpoſition is to take effect? It was in the 
grantor or teſtator at the time of making 

ſuch 


Vide infra 
Goodright 


Searle. 
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ſuch diſpoſition; he has done nothing to de- 
part with it before the time limited for that 
diſpoſition to take effect; the natural conclu- 
lion ſeems to be, that it remains where it was, 
vix. in the grantor or the teſtator and his 
heirs, for want of being departed with to 
any body elſe. When the future - contingent 
diſpoſition takes effect, then the reverſionaty 
or future intereſt pafles purſuant to the term 
of the original diſpoſition ; but it ſuch future 
or contingent intereſt fails of effect, either by 
reaſon of the deſtruction of the particular 

eſtate, or otherwiſe, what is there then to 
draw it out of the grantor or his heirs, or the 
heirs of the teſtator? Or who can derive title 
to an eftate under or by virtue of a diſpoſi- 
tion, which confeſſedly fails or is in 


from ever taking effect at all? f 


rollexf. 54. — Another obſervation is, that a contingent 


Weale ard 
Lower. 


1 Rep. 99. 2. 
Wood s cafe 


there cited. 
And vide 


fra. 


remainder of inheritance is tranſmiſſible to rhe 
heirs of the perſon to whom it is limited, if 
ſuch perſon chance to die before the contin- 
gency happens; this appears in the preceding 
caſe. The fame law, it ſeems, holds with 
reſpe& to future uſes, as where A. ſeiſed of 
the manor of S. covenanted with another, that 
when J. S. ſhould enfeoff him of the manor of 
D. that he would ſtand ſeiſed ofthe manor. 
of §. to the uſe of the covenantee and hit 


fame caſe in heirs. The covenantee died, J. S. enfeoffed 
the 


( 267 ] 
the covenantor, and the heir of the covenan- 
tee was adjudged to be in, in courſe and na- 
ture of a deſcent. And in general it ſeems, 
that contingent intereſts paſs to the real or 
perſonal repreſentatives, according to the na- 12 1 * 
ture of ſuch intereſts, as well as veſted inte- ca. 38. Gur- 


| 0 1 nel v. Wood. 
reſts, ſo as to intitle ſuch repreſentatives to 1 


them when the contingencies happen. 237. | 


But however we are to remember, a contin- Moor 5 54. 
gent remainder may, before it veſts, be paſſed Red. 3. 1 
by fine by way of eſtoppel, ſo as to bind the weale v. 4 
intereſt which ſhall afterwards accrue by the Lower. - 
contingency. As where 4. made a feoffment ,< = | 
to che uſe of himſelf for life, and after the Z r. ond, 28 
death of -bimiclf and i his biss, m the fs en 
of B. (his eldeſt ſon) for life, and after the . — *. 
death of A. M. and B., to the uſe of B. and 4 15 
the heirs- male of his body, and for default of . 
ſuch iſſue, to the uſe of the heirs of B.; B. Hh 
had iſſue a daughter, and then by fine and * 
indenture granted to D. for 300 years, to 
commence after the death of A.; B. died, 

M. died, A. ſurvived; it was held that the 

eſtste limited to B. was a contingent remain - Vide ſupra, 
der ; for the particular eſtate was only for the P 29 
life of A. whereas B. 's eſtate was not to com- 

mence till after the death of A. and M., and 

though B. levied the fine for 500 years and 
died, before the contingency happened ; yet 

II | | His 


: 
, 


E 1 
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his heir afterw2 ards, when the conti de 
happened, was bound by the fine, and th 
leaſe for 500 years to D. took place; for ir 
was agreed that the contingent remainder def. 


© - cended to his heir; that the fine operated it 


WOTE 


' - the beginning by concluſion, and paſſed no 


intereſt, yet the eſtoppel ſhould bind the heir; 
that upon the contingency the eſtate by eſtop. 


pel became an eſtate in intereſt, of the fame 
effect as if the contingency had happened he. 


„ I F 


fore the fine was levied ; that if the fine had 


been in fee, it would have barred the, heir, 


and operated to the benefit of the poſſeſſion, 
as the fine of a difleiſee to a ſtranger ; but 
being only for years, the fee was veſted, and 
the term good, being drawn out of the fee, 


The ſame point, as I have already ob- 


ſerved, was eſtabliſhed in the caſe of Vit 

JV. Edwards, though Lord Talbot did not 

A S 

7, ,, » ſeem to advert to the circumſtancetof the 


fine's being levied by the perſon who 
had the particular eſtate for life, as well as 


the contingent remainder ; and confequently 


deſtroying that contingent remainder, "inſtead 
of merely paſſing it by eſtoppel. But for 
the reaſons I have above noticed, the heir 
appears in that caſe to have been excluded 


- at all events. 


That 


„5 

That a contingent remainder cannot be 
paſſed or transferred before the contingency 
happens, otherwiſe than by way of eſtoppel 


— — — — 


by fine (or " poſſibly by a common recovery, 
wherein the perſon intitled to the contingent Pells ©. 


Brown. 
eſtate comes in as vouchee, agreeable to the ow" 25 


opinion delivered by the court in Pells v. and infra. 
Brown's caſe, though Mr. Piggot makes a d wide | 

art upon it) appears by the above cited f 132. 

caſes of Veale v. Lower and Vick v. Edwards. Winde ©, 

Wright infra. / Ah 


And that ſuch contingent eſtates are not 
deviſable by the perſon intitled thereto, _ mn lH 
whilſt they remain contingent,” may be ſeen 7, . 30. x. e242 
in i the ca} of Bihep v. Fountain : where A. Taps Et | 


tural daughter M. for life, and if ſhe had = 2 
any children, to convey ſucceſſively to thoſe”, fee nlus 5: Feng 
children, and for want of ſuch iſſue, or if ach Pr. | 
iſue die without iſſue, then to be conveyed . A — 54 
to C, and his heirs; and the teſtator gave G7 72 . 
an annuity till ſuch eſtate ſhould come to — e,, 
him, and if be claimed any thing during the life . PEE 
of M. or any of ber iſſue, then be was to be en- .. 
Guded having any thing out of the Pate. Lt 7 A | 
{+ fs, 2 er et etl on Lott © 3 . Ed 
C. died, leaving a ſon J., who during the . KLE: ; 
life-time of A. deviſed the lands and died. 2. 
M. afterwards died without iſſue. Fhe heir 


of 
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of the * thereupon conveyed the lahds 
to the heirs of C.; upon which the deviſee of 


J. brought a bill to have the lands conyeyed 
to him, ſuppoſing an equitable eſtate to have 


been veſted in C., and conſequently that it was 


well deviſed by 7. the ſon and heir of C. Bur 
it was reſolved, it ſeems, by the Lord Keeper, 
with the aſſiſtance of Ch. Juſtice Treby and 
Baron Powell; after many arguments, that J. 
bad no eſtate deviſable, but a mere poſlibility 
during the life of M. or any of her iſſue; and 
ſo the deviſe by him was void, and the lands 
well conveyed to the heirs of C. 


The reaſons upon which the eſtate deviſed 
to C. was held a mere poſſibility during the 
life of M. or any of her iſſue, are not ſtated 
or mentioned; but probably this reſolution 
was grounded on the clauſe which excluded 
C. from having any thing out of the eſtate, 
if he claimed any thing during the life-time 
of M. or any of her iſſue; which clauſe pol- 
ſibly was conſidered as rendering the deviſe to 
C. dependent upon the condition of his not 
claiming during the life of M. or any of her 
iſſue, and conſequently, contingent until that 
condition was performed ; which could not 
be until the deceaſe of M. without iſſue. 


Ualeſs we recur to ſome reaſon of this na- 


ture, for ſuſpending the effect of the deviſe 
to 


8 Ops | | 
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to C. in that caſe, it ſhould ſeem that he would. 
ave taken the equitable remainder in fee. 
have I IN | * cafe. and 


expectant on the deceaſe of M. and the fai- 


lare of iſſue of her body; which would have — 


been a veſted eſtate, and conſequently deviſ- 
able, 


Indeed, in regard to contingent remainders 
and other contingent intereſts in lands, 
amounting to eſtates of freehold, if we conſider” 
that the perſons intitled to them are not ſeiſed 


of the lands by virtue thereof before ſuch in- 


' tereſts become veſted, it ſeems to follow that 22. / AC. 14,04 


. . r 


become veſted, any more than lands acquired SH —— 


h after the making of the will. —As to contin- £5 


they cannot paſs by a will made before they 


gent intereſts in chattels or perſonal eſtates, 
the ſame reaſoning does not apply to them, 
and therefore they are deviſable, as well as 


aſignable in equity, as ſhall be noticed here - 


after, 


And it is further to be obſerved with 
reſpect to contingent remainders, (what 
Indeed is but an inference from the obſcr- 
vations I have already made upon the 
definition of a remainder) that a fee can- 
not be limited on a fee; as if lands are limit- 
ed to one and his heirs, and if he dies with- 
out heirs, that it ſhall remain over to another; 
this laſt limitation is void. So if lands are 

| U 2 given 


Vid- 9 Rep. 
127. Sunday's 


2 Vez. 610. 
Southby v. 


Py 
2. ft Z tet 


on” 


Ze front. 


1 Eq. Abr. 
186. c. 1. 


Vide ſupra, 
p- 18. 


WB HE 


1 Eq. Abr. 


186. c. 3. 


mon law, be mounted on a fee; yet two or 


ſubſequent limitation ĩs only a diſpoſition ſub- 
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given to one and his heirs, fo long as J. S. has 
iſſue, and after the death of J. S. without 


iſſue, to remain over to another; this remain- 


der is hkewiſe void, becauſe the firſt deviſet 
had a fee, though it was a baſe and determin- 
able fee.—So where one deviſed lands to the 
prior and convent of B. ſo that they paid an- 
nually to the Dean and Chapter of St. Paul; 
fourteen marks, and if they failed of payment, 
that their eftate ſhould ceaſe, and that the 
faid dean and chapter and their ſucceſſors 
ſhould have it; it was held that this limita- 


tion over was void, becauſe as the firſt deviſe 


carried a fee, nothing remained to be diſpoſed 
of; and cxecutory deviſes after a fee fimple 
were in former ages unknown. 


At this day indeed, in a will, fuch lin 
tions may be good upon a contingency: that 
may happen within a reaſonable period; tho? 
this not by way of direct remainder, but by 


way of executory deviſe. 


However, we are to remember, that al- 
though a fee cannot, in conveyances at com- 


more ſeveral contingent fees may be limited 
concurrently, ſo as to be ſubſtitutes or alter- 
natives one for the other, and not to interfere; 
but ſo that one only is to take effect, and every 


3 | ſt ĩtuted 


1 293 3 

ſtituted in the room of the others, upon the 
event of their failing. Thus in the above cit- 
ed caſe of Loddington v. Kime it was held, that 
the firſt remainder was a contingent remain- 
der in fee to the iſſue of A. and the remainder 
to B. was alſo a contingent fee, not contrary 
to, but concurrent with the former; and it 
vas à contingency with a double aſpect. For 
if A. had iſſue- male, the remainder veſted in 
that iſſue in fee, if he had no iſſue- male, then 
it veſted in B. in fee; and theſe were remain- 
ders not expectant upon, and the one to take 
effect after the other, but were cotemporary ;z 
the one to take effect in lieu of the other, if 
that failed. | 


So in a late caſe, where the teſtator deviſ- 
ed lands to his fon J. L. with impeachment of 
waſte, for and during the term of his natural 
life, and from and after his deceaſe, he de- 
viſed them unto tbe heirs male or female law- 
fully to be begotten of the body of his ſon 
J. L. for ever they paying out of the ſame a ſum 
of 4007., 2007. part thereof to E. B., which 
legacy he willed ſhould be paid within two 
years after the death of kis fon 7. L., and up- 
on neglect of payment, he deviſed the lands 
to E. B. and her heirs, to hold for ſuch a 
term of years, as the ſaid ſum might be raiſed 
out of the rents and profits thereof. And 
Yterwards that the land ſhould return into 

og U 3 the 


Loddington 
v. Kime. 
Supra, p. 161. 
1 Ld. Raym. 


208, 


Doe v. 
Holmes, 

3 Will. 237. 
241. 
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the poſſeſſion and for the ſole uſe. of the hei. 
male or female lawfully begotten by his, lad 
ſon, and to his and her heirs for ever. But 
if his ſaid ſon J. L. ſhould. die, leaving no 
lawful iſſue, he then gave the lands to E. B. 
her heirs and aſſigns for ever. J. L., after 
the teltator's deceaſe, ſuffered a recovery to 
the uſe of himſclf in fee, and died without 
leaving or ever having had any iſſue, . 


The queſtion was, whether the remainder 
to E. B. was barred by this recovery ? It was 
contended that it was not; for that J. L. took 
only an eſtate for life, with contingent remain- 
der in tail to his iſſue, with a veſted remain. 
der in fee to E. B.; in which caſe 7. L. being 
only tenant for life, could not by his recoyery 
bar ſuch veſted remainder. 


We are to obſcrve, it was neceſſary to con · 
tend that the limitation to the heirs-male or 
female, Sc. of J. L. was a contingent remain- 
der, and did not vcſt in F. L., and alſo that 
it gave a remainder in tail only to ſuch iſſue, 
and not in fee for if this limitation veſted an 
eſtate-tail in J. L. then his recovery indifput- 
ably barred the remainder to E. F.; and if 
it gave a contingent remainder in fee to the 
iſſue of * L. then the other remainder to E. 
B. muſt be contingent likewiſe (becauſe no 
remainder can veſt after a contingent fee is 


brd 


[ 255 } 
&rft limited) and then it Was deſtroyed b 
the recovery of J. L. the tenant for life, 


But the court, without bg b 
ther J. L. took an eſtate only for life or in 
tail, were clearly of opinion, that take which 
he would, as he certainly took a freehold fuf- 
ficient to ſupport a contingent remainder, the 


limitation to E. B. could not enure as an 


executory deviſe, becauſe that is not ad- 
mitted where there is a preceding freehold 


capable of ſupporting a contingent remainder; 


and then as a remainder, if F. L.rook an eſtate- 


Vide ſupra, 


2 & 277. 


Vide infrg, 


tail, it was clear his recovery barred i it; if he 


took only for life, then they were clear that 
the ſubſequent limitation to the heirs male 
or female, Sc. of J. L. was a good contin- 
gent remainder in fee-ſimple, and of conſe- 
quence the limitation to E. B. muſt alſo be 
contingent and not veſted, for a remainder 
cannot veſt after a remainder in fee; therefore 
they adjudged that the remainder to E. B. 
was barred or deſtroyed, 


| Here we ſee it was held that the limitation 
to the heirs-male or female, &c. of 7. 7 
conſidering it as a remainder, muſt be a re- 
mainder in fee, not reduced into an eſtate· tail 
in ſuch beirs-male or female by the ſubſequent 


words, and if J. L. die leaving no las ul 


iſue. And indeed there are particular ex- 
14 pPreſſions 


Supra, p. 276. 


Doe v. Rea- 
fon. 3 Wilſ. 


” 244. 
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prefiiors in the will which appenr ſuſcient 
to indyce ſuch a conſtruction. But in Beck's 
caſe above cited, the limitation to the 
firſt fon of J. that ſhould have betr5-male; Ec. 
and to his heirs in perpetuum, though it is ex. 
prefſed an eſtate in fee, yet was conſidered 
(it ſeems) as controled and abridged into an 
eſtate-tail by the ſubſequent words, and 1 


default of ſach iſſue of his body, according to 


the obſervarion of Powell Juſtice, vho (in the 
caſe of 7dle v. Cork) faid, that though the l. 


mitation to the firſt ſon of J., who ſhould 


have beirs-male, Ec. was only a deſcription 
of the perſon, yet the words ſuch iſſue might 
likewiſe well enough refer to the words heirs. 
males, which might help the conſtruction. 
In another caſe indeed, cited in that of 
Doe v. Helmes, where a teſtator deviſed lands 
to A. during the term of her natural life, 
without impeachment of waſte, and immedi- 
ately after her deceaſe to ſuch iſſue of her 
body as ſhould then be living, and to the 
heirs of ſuch iſſue, that is to ſay, if one child, 
the whole to that child and 7ts heirs, if two 


or more children then to them equally among 


them ſhare and ſhare alike, as tenants in com- 


mon, and in caſe A. ſhould die without iſſue of 
ber body begotten then living, or in caſe all ſuch 
i ue foculd die without iſſue, ſo that all A.'s del- 
cendants ſhould be dead without iſſue, then 


be deviſed the lands over to T. and J. their 
heirs 


L* 


heirs and aſſigns for ever. After the teſtator's. 
deceaſe, A. and her huſband ſuffered a recq-. 
very, and ſhe died without ever having had 
any iſſue. The ſame queſtion aroſe here as 
in the above eited caſe of Dae v. Holmes ; the. 
court held, as in that caſe, that the limitation 


to T. and J. was not an executory deviſe, for 


A. took an. eſtate for life, which was capa- 


ble of ſupporting a contingent. remainder z 
and that the limitation to A.'s iſſue was only 


a remainder in tail (as in Beck's cafe above N 


cited) for that the ſubſequent words and if 
all ſuch iſſue ſhall die without iſſue, reſtrained 
the preceding limitation to the heirs of fuch 
iffue, and reduced it to an eſtate- tail; the 
conſequence of which was, that the ſubſequenr 
limitation to T. and J. was a veſted inſtead 
of a contingent remainder, and fo not barred 
py On ey of 4 | 


BE] 


An executory Deviſe defined 
and its ſeveral a diſtin: 
guilbed. 


N executory n is neee to = 
deviſe of a future intereſt in lands, not 

to 2 effect at the teſtator's death, but limit: 
ed to ariſe and veſt upon ſome future contin- 
gency. — This is the definition commonly 
given of an- executory deviſe. It compre- 
hends indeed every ſpecies of an executory 
deviſe ; bur at the ſame time it is not con- 
fined to executory deviſes only; it includes 
every kind of centingent intereſt in lands 
given by deviſe, (for every contingent intereſt 
muſt neceſſarily be future); now every con: 
tingent intereſt in lands limited by deviſe is 
not an executory deviſe, for ſome contingent 
intereſts by deviſe are contingent remainders; 
therefore ſuch a definition muſt be conſidered 
as defective in point of preciſion and accu- 


An executory deviſe is, flrictly, fuch a li- 
mitation of a future eſtate or intereſt in lands 
or chattels (though in the caſe of chattels per- 
ſonal, it is more properly an executory bequeſt) 
as the law admits, in the caſe of a will, tho! 
contrary to the rules of limitation in convey- 

ances 
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ances at common law. Ir is only an indul- 
gence allowed to a man's Jaſh will and teſta- 
ment, where _ otherwiſe the words of the will 
would be void; for wherever a future intereſt 
is ſo limited by deviſe, as to fall within the 
rules above laid down for the limitation of 
contingent remainders; ſuch an intereſt is not 
an executory deviſe, but a contingent remain- 
der, 4 


As where a teſtator deviſed to his wife, for 
life, and to her fon after the death of his mo- 
ther, if ſhe ſhould have a fon, and if he ſhauld 


deviſor; the teſtator died without iſſue, his 
wife married again, then the heir of the devi- 
for by fine conveyed the reverſion to the huſ- 
band and wife, who had afterwards a ſon born; 
it was adjudged, that the eſtate limited to that 
ſon ſhould not enure by way of executory de- 
vile ; becauſe that is never allowed where. a 
contingent eſtate is limited to depend on a 
freehold. capable of ſupporting it; here the 
mother. had a preceding freehold in herſelf, 
therefore it was adjudged a contingent re- 
mainder in her ſon ; and the heir at law, hav- 
ing a reverſion in fee in him by deſcent, it 
was held, that the remainder was deſtroyed by 
his conveying the reverſion to the particular 
eſtate, of the mother, before the ſon. was 
born. 


dat 


4 546 4 
TRIS 


Sa 


die within age, then to the right heirs of the 


Carth. 310. 
Reeve v. 
Long. 

4 Mod. 259. 


Walter v. 
Drew. Com. 
Rep. 372. & 
infra. 
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So where a teftator, in caſe his eldeſt ſon 
died without iſſue of his body, gave the laridg 
to his youngelt fon and his heirs ; it was held 
that the eldeſt fon took an eſtate-tail by im- 
plication, and the deviſe to the younger ſon 
was a remainder; for that words ſhould not 
be conſtrued to give an eſtate by way of exe. 
gutory deviſe, but where the deviſce cannot 
take any other way. | 


And again, where a teſtator having charged 
certain legacies upon his lands, deviſed, that 
in caſe his ſon T. ſhould happen to die before 


he married, or being married ſhould have 16 


children lawfully begotten, then his lands 
ſhould” remain and deſcend equally to his 


daughters and their heirs, paying, &c. except 


fach jointures as his ſon ſhould happen to 
make upon his wife not exceeding, c. and 
in caſe both his daughters ſhould die with- 
out being married, or being married ſhould 
have no children of their reſpective marriages, 
then he willed that all his eſtate ſhould de- 
ſcend to his nephew J. M., and at the end of 
the will he gave and deviſed to his fon T. all 
his eſtate real and perſonal not already dif- 
poſed of by his will. After the reſtator's 
death, his fon T. entered and ſuffered a reco- 
very to the uſe of himſelf and his heirs, and 
died without iffue ; upon which his fiſters en- 
tered and ſuffered a recovery, and died with- 
— out 
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out iſſue, upon which the heir of J. M. en- 


The queſtion was, whether the deviſe to 
7, M. was a remainder depending on a par- 
ticular preceding eſtate in the ſon and daugh- 
ters, or whether it was an executory deviſe ? 
And it was contended that if the ſon took any 
eſtate by the will, it mult be an eſtate· tail; 
but that this could not be for want of expreſs 
words, and thai here was no neceſſary impli- 
cation. But Lord Hardwicke was of opinion, 
that there were two rules which went a great 
way in determining the caſe ; firſt, that it is 
immaterial which words come firſt or laſt, for 
the conſtruction muſt be made upon the 
whole will; ſecondly, that no limitation ſhall 
be conſtrued to be an executory deviſe, if it 
may be a remainder. That here in the ſub- 
ſequent part of the will was an expreſs deviſe 
of all the reſidue, ſo that take the two clauſes 
together, here ſeemed to be an expreſs deviſe 
to the ſan, and it was given by the word efate, 
which was ſufficient to carry the fee; ſo that 
it amounted to a deviſe to the ſon and his 
heirs, and if he died without iſſue, remainder 
c. and that was nothing but an eſtate · tail; 
but if that were not ſo clear, yet as to the 
daughters, he thought no objection could be 
raiſcd; for there was a deviſe to them, and 
55 died without children, c. fo that their 


reco- 


1 


. 0 


gas! _ 


And vide 


ſupra, p. 295» 
297. 


— — 


I 
ret6venes at leaſt were ſufficient to bar the 


nephew's remainder, and judgment was given” 
accordingly, | 


But where a future intereſt without a pre- 
ceding eſtate, or a contingent intereſt unſy 
ported by any preceding freehold, or any 
eſtate after a preceding veſted fee-ſimple, is 
limited by deviſe ; ſuch a limitation, as it 
cannot be good as a remainder, ſhall take 
effect as an executory deviſe, provided it falls 
within the limits which the law preſcribes, for 
the limitation of ſuch executory eſtates.— As 


* if onedeviſe to the heir of J. S. after the death 


of J. S. it is good as an executory deviſe.— 
So where A. deviſed lands to B. in fee, to 
commence and take effect ſix months after 
the teſtator's death, it was a good executory 
deviſe. —So where teſtator deviſed to truſtees 
for 500 years in truſt to pay an annuity toT. 


e. his eldeſt ſon for life, remainder to the eldeſt 
ſon of T. (who had no fon at the teſtator's 


death), it was held good by way of exeeutory 
deviſe. So where a teſtator deviſed to B. his 


ſon and his heirs for ever, arid if he died with - 


out iſſue living A., then A. to have thoſe 
lands to him ac his heirs for ever; it Was 


- adjudged,” that B. took a veſted fee-fim- 


ple, and that the limitation over to A. was 


good as an executory deviſe to take effect on 
B's s dying without iſſue in the life-time of J. 
In 
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In the firſt two of theſe caſes, we obſetve 


there was no preceding eſtate; and in the third 
caſe no preceding freehold ; and in the laſt 


caſe a fee was limited after a PREY veſted 
fee. * hol 0 Pa 


Executory deviſes are diſtinguiſhed, ino 
three kinds. The firſt fort is where the de- 


viſor departs with his whole fee-ſimple ; but 
upon ſome contingency qualifies that diſpoſi-. 
tion, and limits an eſtate on that contingency, . 


of this the above cited caſe of Pells v. Brown 
is an inſtance, — So where a teſtator deyifed 
lands to his wife for life, remainder to C. his 
ſecond ſon in fee, provided if D. his third fon 
ſhould within three months after the wife's 
death pay 300 J. to C. his executors, c. then 
he deviſed the lands to D. and his heirs ; this 
was an executory deviſe to D. 


The ſecond fort of executory deviſes is 
where the deviſor gives a future eſtate to ariſe 
either upon a contingency, or at a time cer- 
tain; but does not depart with the fee at 
preſent, or limit any immediate freehold ; as 
a deviſe to the heir of J. S. when he ſhall 
have one.— So where one deviſed lands to 7. 
S. for five years from Micbaelmas then next 
enſuing, remainder to B. in fee, and died be- 
fore Michaelmas ; it was adjudged good as an 


executory devile to B, — 80 where one de- 
viſed 


1 Salk. 229. 


1 Salk, 2292 


Palm. * 
1 br 
—— 
vide Throft- 
out v. Denny 
infra. 


$ Rep. 95. 
Math. Man- 


ning s caſe. 


10 Rep. 46. 
Lampet'scaſe 


- unexpired at the death of C. — So where 4 
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to his age of twenty-one years, and then that 
his ſon ſhould have the land to him and his 
heirs; and if he ſhould die without iſſue be. 
fore his ſaid age, then to his daughter; this 
was a good executory deviſe to his daughter, 

The third ſort is, where a term for years, 
or any perſonal eſtate, is deviſed to one for 
life, with remainder over. Such a limitation 
was void at common law, and the whole pro- 


* perty veſted in the perſon to whom it was 


limited for life. There was a diſtinction, in- 
deed, taken between a deviſe (or rather be- 
queſt) of the «/e of a perſonal thing, and of 
the bing itſelf; thus where a deviſe was, that 
A. ſhould uſe ſuch a thing during his life, and 
afterwards that B. ſhould have it, rhe deviſe 
over was agreed to be good; but if the firſt 
deviſe had been of the thing itſelf to one for 
life, and after to another, then __ deviſe over 
had been void. 


But the law is now | ftked, that ſuch 
limitations over in a will, or by way of 
truſt, are good. As where a term of years was 
deviſed to B. after the death of C. and that C. 
ſhould have it during his life, it was adjudg- 
ed that this was a good executory deviſe to 
B. of as much of the term as ſhould remain 


lefſee for 300 years deviſed his term to his 
father for life, remainder to his ſiſter and the 
heirs 
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heirs of her body, it was reſolved that this 
ex cutory deviie over to his ſiſter was good. 3 3 
So where A. deviſed his houthold goods to 1 F. W. 1. 
his wife for life, and atter her death to his oY dew. 8 wy 
ſon, it was decreed a good deviſe over to his | 
ſon —So a deviſe of 5300 l. to the teſtator's 2 Freem. 137. 
daughter, and if (be. ſhould die under thirty 
years of age, and unmarried, then to be di- 
vided. between three; ſhe died before the time, 
and it was reſolved that the money ſhould be N 
divided mies ly. e A Mts 


or the Effect ef executozy De- rs” 
r Pilen⸗ and their Limits. '* 


AV, NG mer the dittinQion Akon 

the limitation of a contingent remainder; 

1 of an executory deviſe, and given ſome in- 

ſtances of the ſeveral ſorts of executory deviſes; : 
Ifhalt proceed to treat more particularly of 0 
the eſſential difference between the natures of 
thoſe two eſtates; and to conſider the bounds 
or reſtrictions, within which the law confines 
1 — of ſuch deviſes. 


| A contingent remainder (we 1 cen) may 
be limited in conveyances at common law; 


er n and here- 3 
Nene 15 * R.. n dita- 2 


Cro. Jac. 590. 


Pellsv. Brown, g. and his heirs, and if T. ſhould die without 
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diraments real or mixed; it requires a free. 


hold to precede and ſupport it, and muſt 
veſt at furtheſt at the inſtant the preceding 
eltate determines. 


An executory deviſe is admitted only in 
laſt wills and teſtaments; it reſpects perſonal 
eſtates as well as real; it requires no preced- 
ing eſtate to ſuppoit it, and if there be any 
preceding eſtate, it is not neceſſary that the 
executory deviſe ſhould veſt when ſuch pre- 
ceving eſtate determines, But theſe are dil. 
tinctions in the modes of their creation, ra- 
ther than in the natures of the eſtates when 
created. 


The great and eſſential difference between the 
nature of acontingent remainder, and that of an 
executory devile, (and that indeed which ren- 
ders it material to diſtinguiſh the one from 
che other in their creation), confifts in this; 
That the firſt may be barred and deſtroyed, or 
prevented from taking effect, by ſeveral dit- 
ferent means, as I have already fhewn: 
whereas, it is a rule, that an executory deviſe 
cannot be prevented or deſtroyed, by any 
alteration whatſoever in the eftate, out of 
which, or after which it is limited. 


Thus where a'man deviſed ds to his fon 


iſſue, 
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iſſue, living M. his brother, then V. ſhould 
have thoſe lands to him and his heirs; it was 
adjudged that Z. took a fee, and that the li- 
mitation to V. was a good executory deviſe to 
take effect on the contingency of T. s dying in 
the life-time of V. without iſſue; and that the 
recovery of 7. did not bar this executory in- 
tereſt to /. But it is ſaid in that caſe, if the 
perſon to whom the executory deviſe is limit- 
ed, come in as vouchee, in a common reco- 
very, that his poſſibility is thereby given up, 
and his heir barred. 


But here we are to attend to the diſtin&ion, 


berween the firſt limitation being in fee, and its 
being only in tail; in the firſt caſe we have 
{cen the limitation over upon a Hing with- 
out iſſue living A., was good as an executory 
deviſe ; for the whole fee being firſt limited 
to a perſon in efſe, there was no conſidering 
the ſubſequent limitation as a remainder. Bur 
if the firſt limitation had been in tail only, 
then the ſubſequent deviſe might have been 
conſidered as a contingent remainder depend- 
ing on that eſtate-tail; and as limited to take 
effect, only in caſe that eſtate - tail determined 
in the life of H.; that is, in caſe the firſt deviſee 
in tail died without iſſue in A. s life-time. 


* Thus, 


And vide in- 
fra the diſ- 
tinction be- 
tween 
irownſword 
v. Edwards 
and Collinſon 
v. Wright, 


Spalding v. 
Spalding. 
Cro. Car. 
185. 
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Thus, where a teſtator having three ſons. F. 
T. and %. deviſed lands to J. and the heirs of 
his body in fee, after the death of A. the teſta- 
tor's wife, and if 7. died living A. that Jp. 
ſhould be his heir; and he devited other lands 
to his other ſons and the heirs of their bodies 
reſpectively, and if al! his ſons ſhould die 
without heirs of their bodies, then over, 6. 
the court conceived that upon the whole con- 
tents of the will, the conſtruction ought to be, 
if J. died without rſſu-, living A, then . 
ſhould have it; and that it ſhouid not abridge 
the former expreſs limitation, nor ſhould /. 
have the lands whilſt J. had he:rs of his body, 
So that here we obſerve, that the deviſe over 
to V. which was limited upon an event col- 
lateral ro and independent of the determina- 
tion of the preceding eſtate- tail, was not con- 
ſidered as enuring in defeaſance or abridgment 
of it; but as ſerving to introduce, upon that 
event, a proper remainder expectant upon, 
and to await the regular determination of the 
preceding eſtate- tail. | 


By the rule above mentioned it ſeems, that 
where there is an intereſt deviſed to one for life, 
Sc. out of a term, and then an executory deviſe 
over of the term to another; any ſubſequent 
union of the freehold and inheritance with the 


intereſt ſo given to the firſt deviſee, or a feoff- 


ment or other act of forfeiture by ſuch firſt 
| deviſee, 
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deviſee, will not extinguiſh or deſtroy the exe- 
cutory deviſe over. 


As where V. poſſeſſed of a hauſe for 
2 term of years, deviſcd the pr fits there- 
of to F during the time ſhe ſhould. con- 
tinue ſole, and then d-viſcd the term to R. 
and died. J. entered by aſſent of the exe- 
cuior, and after wards purchaſed the fee. It 
was reſolved, that al hough the whole term 
was in J. guouſgue, Sc. ſo that by the pur- 
chaſe of the fee-ſimple her intereſt became ex- 
tinct, vet the ſame did not deftat the execu- 
tory deviſe to R., but that after the marriage 
of J. and not before, he might enter. And 
ſo in another caſe, it was agreed by the whole 
court, that if lands be deviſed for twenty- one 
years to A. and if he die within the years, that 
B. ſhall have the reſidue of the ycars; no act 
of A. can prejudice the remainder in B. 


And where a teſtator poſſeſſed of a term 
in lands, devif.d the profits thereof to his wife 
tor eighteen years, and then that his ſon E. 
ſnould have the lands for his life, and after 
bis death that his eldeſt iſſue- male ſhould 
have the prolits, Sc. after the eighteen years 
expired E. entered, had iſſue a ſon R. and then 
made a feoffment of the lands; whereupon the 
teverſioner in fee entered for the forfeiture; 
and upon the queſtion, whether the froffmenc 
0 AY and 


Hammington 
D. Rudyard, 
cited in Lau- 
pet's caſe. 

10 Rep. 52. 


Vide Lee Vs 
Lee. 
Moor 269, 


Cotton wv. 
Heath. 
'ollex. 26. 


Page Hay- 
ward. | 

2 Salk, 570. 

- Pigg. Com. 
Rec. 176. 
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and entry for the forfeiture had deſtroyed the 
executory deviſe to R.? It was decreed that 
they * not. 


Bur, however, in regard to lands of inheri. 
tance, we are to obſerve, that where there is 
an eſtate-tail firſt limited, and then a condi. 
tional limitation is made upon that eſtate, a 
recovery ſuffered by tenant in tail before the 
condition happens, will bar the eſtate __ 
ng on that conditional limitation. 


Thus in the caſe of Aon v. * 
where the teſtator deviſed to A. and the heirs- 
male of her body, upon condition and pro- 
vided: ſhe intermarried and had iſſue- male by 
one firnamed Searl, and in default of both 
conditions, he deviſed to E. in the ſame man- 
ner, c. A. married one whoſe ſirname was 
Cliff, and with him levied a fine and ſuffered 
a recovery of the lands, in which ſhe and her 
huſband (with another party not material to 
the preſent point) were vouched. if, It 
was adjudged by the whole court, that the 
eſtate deviſed to A. was a good eſtate in ſpecial 
tail, that is, to her and the heirs-male of her 
body begotten by a Searl. 2dly, That the 
words upon condition, &c. though expreſs 
words of condition ſhould be taken to be 2 
limitation; and ſo the ſenſe was, that if ſhe 
had no iſſue by a Sarl, upon her death with- 

i out 


nn 


out ſuch iſſue, the eſtate ſhould remain over. 
zaly, That her eſtate did not ceaſe by marry- 
ing one that was not a Sear}, becauſe ſhe might 
ſurvive her huſband and afterwards marry a 
Searl 4ithly, (and which is the point material 
in this place) that if the eſtate had been to A., 
and the heirs of her body by a Searl begotten, 
PROVIDED and upon CONDITION, if fhe mar- 
ry any but a Seari, that then it ſhall remain 
and be to J. S. and his heirs; a common 
recovery, ſuffered before marriage, would bar 
the eltate-tail and remainders; and her ſubſe- 
quent marriage with another would not have 
avoided the recovery. | 


So where lands were deviſed to ſcyeral per- 
ſons ſucceſſively in tail, and a clauſe was in- 
ſerted by the teſtator to the effect following, 
viz, © Provided always, and this deviſe is ex- 
* prelsly upon this condition, that whenever 
it ſhall happen that the ſaid eſtates ſhall 
* deſcend or come to any of the perions 
* hercin before named, that he ot they do 
or ſhall then change their ſirname, and 
take upon them and their heirs the ſirname 
* of W. anly, and not otherwiſe.“ But there 
was no deviſe over upon breach of the proviſoe. 


4. the firſt tenant in tail, two. years after 
his. coming to the. poſſeſſion of the eſtates, 
luttered a common recovery, in which he was 


X 4 vouched ; 


Gulliver v. 
Shuckburgh 
Aſhby. 


4 Burr. 1929. 
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voucked ; but he never took upon him the 
ſirname of . The perſon next in remain- 
der entered for breach of the proviſoe in 4,'s 
not having ehanged his name. And it was 
contended in ſupport of his title, that the pro- 
viſoe was a conditional limitation and not a con 
dition, (for in the latter caſe none but the hrit 
at law could have title) that the taking the 
firname of V. ought to have been complied 
with immediately; that by the neglect of it, 
Als eſtate ceaſed by virtue of the conditional 
limitation, and before the recovery was ſuf. 
fered by him; conſequently, the title of en- 
try of the next in remainder commenced be- 
fore the recovery, and A. was not tenant in 


tail when he ſuffered it; and that this circum- 


ftance diſtinguiſhed it from the caſe of Page 
v. Hayward; for there the condition was not 
broken before the recovery was fuffered, but 
here it was. | | 


However, the court held that this was not a 
conditional limitation, for it was not exprelsly 
ſo, the eſtate not being made to ceale or go ovet 
upon it; and it was not neceſſary to effectuate 
the teſtator's intention, that ſuch a limitation 
ſhould be implied: fo far from it, that it 
would totally ſtrip the iſſue of the tenaat 
in tail, who neglected to change his name; 
which could never be the teſtator's intention. 

That 


188 


That it could not be à condition precedent, as 
it could not be complied with inmedtatelu, 
many previous acts being neceſſary for that 

ez and as a condition ſubſrquent it was 
nugatory, b-cauſe tenant in tail might immedi- 
ately ſafer a common recovery and bar the 
eſtate; and therefore Judge Yates thought it 
could only operate as a recommendation or ere. 
But however, the whole court agreed, that 
if it were conſidered as 2 condition, it was col. 
lateral and fubſequent, and would resse 
ed by the recovery. 


In the above cafe one was cited, where upon Vide Rudhall 
2 deviſe to a younger ſon and the heirs of his 2 
body, upon condition that neither he nor any 
of the heirs of his body ſhould alien or dif- 
continue the lands; it was held to be a 
condition, and a fine levied by him with pro- 
clamations was held ſuch a breach of the con- 
dition, as to intitle the heir of the teſtator to 
enter. Upon which I ſhall only obſerve, that 
this caſe was in 38 Eizz. antecedent to the 
caſes of Sunday and Mary Portington above Vide ſupra, 
cited, and before the diſlinction between a fine P. 183, 184. 
at common law, and one by the ſtatute, in re- 
ſptct to the firſt being capable of being re- 
ſtrained by a condition annexed to an eltate- 
tail and the latter not, appears to have been 


For 
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Vide 1 Mod. Here we are to obſerve, that 4 common 
Pigg. _—_ recovery, by tenant in tail, bars all collateral 
Rec, 136. conditions ſubſequent and limitations; as if 2 
gift be to one in tail determinable on his non- 
payment of 100 l. remainder to B. in tail; 
firſt tenant in tail, before the day of payment, 
ſuffers a common recovery, and after fails in 
payment of the money; yet, becauſe he was 
tenant in tail when he ſuffered the recovery, 
all is barred. So if tenant in tail be with a 
limitation ſo long as ſuch a tree ſhall ſtand, a 


common recovery will bar that limitation. 


But a common recovery has this operation 
only, when ſuffered by tenant in tail. For 
we have ſeen that a recovery by tenant ia fe 

Vide ſupra, will not bar an executory eſtate, conditional 
. 307. limitation, or collateral condition, as was decid- 
ed in the above cited caſe of Pells v. Brown, 


This privilege of executory deviſes, which 
exempts them from being barred or deſtroyed, 
is the foundation of an invariable rule with 

xx 4 :4-<- reſpet to the contingency upon which an 
mls Kos += eſtate of this ſort is permitted to take effect; 
W - 4 E which is, that ſuch contingency muſt happen 
D - within a ſhort ſpace of time; ſuch as a life in 
ae. +5 Au, being or ſome few years after; otherwiſe it 
— would be in a teſtator's power to limit an 

F «ate unalienable for generations to come; A 
1332 2 power which the law very wiſely denies 10 
0 Man, as the exertion of it would tend 


„ & 2 #7} 63> 
* wall fc * "HP - to 
2 1 4. He baue, 270: 


| : 4 | B- - 

aid mad r 2 

i,. 9 ——ů— . A 5 — 4 — 
7. „ gy og.” © 18 
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to render property in great meaſure uſeleſs to 
the general purpoſes and calls of a commercial 
ſociety. For every executory deviſe, fo far 
as it goes, creates 'a perpetuity ; that is, an 
eſtate unalienable till the contingency be de- 
termined one way or another. 


Upon this principle, although a deviſe to 
A. and bis heirs, and if he die without an heir, 
that B. ſhall have it, is nor good; becauſe 
of the remoteneſs of ſuch contingency, which 
may not happen for ſeveral generations; yet 
a deviſe to A. and his heirs, and if J. S. die, 
living A., that B. ſhall have it, is good; for 
this is a contingency confined to the . of 
life in being. 


So where a man deviſed land to A. and 
his heirs, provided that if he ſhould die within 
age, that then the land ſhould remain to B. 
and his heirs; it was a 980 executory de- 
viſe. 


I muſt obſerve here, that in reſpect to 
eſtates of freehold, by the time of veſting, I 
mean the time of veſting of the freehold; for 
although land ſhould be limited for a term af 
209 years or upwards, with remainder to an 
unbotn fon of a perſon then living, this exe- 
cutory deviſe to ſuch unborn fon would be 


goods * me velting of the freehold is 
| 1 1 | con- 


1 Eq. Abr. 
186. pl. 1. 


Vide 3 Chan. 
Ca. 19. 


Palm. 136. 
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confined to the period of a life then in being; 
for upon the birth of ſuch ſon, the freehold 
will veſt in him, or upon the death of ſuch 
perſon without any ſon, it mult veſt ſomewhere 
elſe, (only ſubject in either caſe to the preced. 
ing term.) 


As where A. deviſed his lands to truſtees for 
500 years upon truſts, and after the deter in- 
ation of that term to the firit fon &c. ot g. 
(who had no ſon born at the teſtator's death) 
this executory deviſt to the unborn ſon of B. 
was held good; becauſe it was clear the free- 
hold muſt veſt, either on the birth of tuck fon, 
or on B.'s death without having had any ſon, 


Pre. Chance, f one deviſe all his lands after the death of 
67. Fairfax his executors to A. and his heirs for ever, but 
„Heron. if A. ſhould die leaving no ſon, then to B. this 

is a good executory deviſe to B. becauſe the 


contingency is confined to the period of a life 
in being. 


In all the foregoing inſtances, we may ob- 

4 7 ſerve, the contingency was confined to the 
195. Au, * compals of a life in being; and it is juſt the 
75: 1=1590{ime thing if the executory deviſe be limited 
to take effect within the compaſs of ſeveral 

lives in being, for whatever may be the num- 

ber of ſuch lives, the whole period can amount 


to 


1 37 J 


to no more than the life of the ſurvivor of vide 1 Salk. 
them. | 229. 


So likewiſe an executory limitation to veſt 
within a ſhort time after the period of a life 
in being, is good, As where lands were li- 
mited to A. for life, then to his wite for life, 
remainder to truitces and their heirs during 
the lives of A. and his wife, to preſ-rve con- 
tingent remainders; remainder to the firſt 
and other ſons ot that marriage ſucceſſively in Loyd v. Ca- 
tail· male, remainder to thè right heirs of A.; 7% 
with a proviſoe, that if the heirs of the wife oy —_ 
ſhould within twelve months after the death - » 5 
of the ſurvivor of the huſband and wife, pay p. 199. 
4000 J. to the heirs or aſſigns of the huſband, 
that then the fee ſhould remain to the heirs 
of the wite : the Houſe of Lords held this 
executory limitation to the heirs of the wife to 
be goel. | 


So where a teſtator deviſed to his wife for 
life, remainder to C. his ſecond ſon in fee, pro- 10 Mod 419. 
vided if D. his third fon ſhould, within three — v. 
months after his wite's death, pay 500 J. to Stange 129. 
C. his executors, Sc. then he deviſed the 
fame lands to D. and his heirs, and it was ad- 


judged a good executory deviſe to D. 


8 


The 


N 
| | 
| 
| 
| 


2 Mod. 289. 
1 Eq. Abr. 
188. 0. 1. 
Tay lor V. 
Biddle, | 
Freem. 243+ 


fee 5, A 


Vid. 3 Rep. 
19. Boraſton's 
caſe Palm. 

132. 1 Bur- 


row 233. and 
mfra. 
Goodtitle . 
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The limitations in the two laſt. cited caſey 
were confined to veſt within a certain num. 
ber of months, after the end of a life in being. 
But theſe are not the utmoſt. limits allowed 
for executory deviſes, for the courts have gone 
ſo far as to admit of executory deviſes, limit- 
ed, to veſt within the compaſs of twenty. 
one years, after the period of a life in being, 


This was admitted in the caſe of Taylor v. 
Biddal, where a man having only one ſiſter and 
heir, who had iſſue A. and afterwards mar. 
ried B., by whom ſhe had iſſue C. and D, 
deviſed lands to his ſiſter until C. ſhould: at- 
tain twenty-one, and after C. ſhould have at- 
tained that age, to C. and his heirs; and if 
C. ſbould die before twenty-one, then to the beirs 
of the body of B. and their heirs, as they 
ſhould attain their reſpective ages of twenty- 
one. Teſtator died, C. died before twenty - 
one, living B., afterwards B. died; D. (either 
as heir of C. in whom it ſeems the fee was 
veſtedꝰ) or as heir of the body of B. being of 
age after the death of B. took the eſtate by 
way of executory deviſe. Here we ſee the 
heir of the body of B. could not take till af- 
ter the death of B. for nemo eſt beres viventts, 
and ſince that heir of the body of B. who 
ſhould attain twenty-one, might not have been 
born before his father's death, and the _ 

coul 
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could not veſt in him till his age of twenty- 
one, it is evident the eſtate might poſſibly not 
have veſted under that limitation till twenty- 
one years after the period of a life then in be- 


img. ö 


Again, where the teſtator deviſed lands to 
his grandſon . and his heirs, and if F. 


ſhould die under age, then to his grandſon T. 


and if 7. ſhould die under age, then to ſuch 
other ſon of the body of his daughter M. S. 
by his ſon-in-law T. S as ſhould happen to 
attain his age of twenty-one years, remainder 
over. Teſtator died leaving two grandſons 
V. and T. who both died under age, after- 
wards another ſon A. of the body of M. S. 
by T. S. was born, and it was decreed a good 
executory deviſe to this after-born ſon A. if he 
ſhould attain his age of twenty-one years. 
This caſe was decided, it ſeems, upon the au- 
thority of the deciſion in the above cited caſe 
of Taylor v. Biddal ; it is a very leading 
caſe, involving other points than what ariſe out 
of the above ſtate of it; for which I ſhall 
have occaſion ro ſtate it more at large in a 


ſubſequent part of this eſſay, where the ground 


of the deciſion will appear. 


In the preceding caſe, the limitation was 
not confined to veſt in the life-time of M. S. 
or 


Caſ. Temp. 
Talb. 228. 
Stephens v. 
Stephens. 


| 
| 
! 


Madox D. 


dteines. 


2 P. W. 421. 


Maſſenburgh 
v. Ahh. 


L 320 7] 
or T. §. for they might both die leaving a fon 
quite an infant; but it was confined to veſt at 
the intant's age of twenty-one; which myſt 
ncceſſarily happen within twenty-one years 
after the death of i its mother A. S. who'y was 


then in being. 


It is the fame in regard to NP eſtate, 
For where the teſtator bequeathed” the refidue 
of his perſonal eſtate to his niece A. for litt, 
and after her death the intereſt to be applied 
for the maintenance of fuch children as ſhe 


| ſhould have, until the ſons attained twenty- 


one, and the daughters eighteen years of age, 
and at ſuch their ages to be paid their portions, 
and for want of ſuc h iſſue, then to the children 
of S. The niece died without iſſue, and it was 
contended that the bequeſt over to the chil- 
dren of S. was too remote; for if the words 
for want of juch iſſue ſhould ſignify for want 
of ſuch children of 4. as ſhould attain the {aid 
ages, yet it would exceed the rule which had 
confined theſe ſort of bequeſts (eſpecially of 
mere perſonal eſtates) to lives in being. But 
Lord Chancellor King held it to be a good 
executory deviſe, and cited the caſe of Maſen- 
burgh v. Aſh, where the like executary devile 


1 Vern. 234. Of a term for years was held good. 


257. 304. 
and inſca. 
And vide in- 
fra Green v. 


Ekins. 


So where money in the orphan's fund and 


bank ſtock was limited by the teſtator in truſt 
for 


t 
for ſuch of his brother's children then unborn 


as ſhould attain their ages of twenty-one; it 
vas adjudged a good executory deviſe. 


More inſtances of the eſtabliſhed limits of 
executory deviſes, will be given in the ſequel 
of this eſſay, in the caſe of the Duke of Nor- 
folk and other caſes relating to the limitations 
of terms and perſonal eſtates in tail, &c. only 
I ſhall obſerve in this place, that the law ap- 
pears to be now ſettled, that an executory 
.deviſe either of a real or perſonal eſtate, which 
mult, in the, nature of the limitation, veſt 
within twenty-one years after the period of a 
life in being, is good; and this appears to be 
the longeſt period yer allowed for the veſting 
of ſuch eſtates, 


And here we may alſo remark, that the ground 
upon which the proviſoe in the caſe of Lloyd 
v. Carew, above cited, was admitted to take 


Caf. Temp. 
Talb. 245. 
Sabbartoa v. 
Sabbartoa. 


Vide capes 


effect, affords us an inference, that future and . 199. 317. 


ſhifting uſes, and other ſpringing and execu- 
tory indeed, which are not remainders, are 
do be conſidered as ſubject to the ſame limits 
and reſtrictions as executory deviſes. 


oyd v. Ca- 
rew. 
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Df exec utoꝛy Eſtates limited 
upon a faiiure of e or 
Jlſue. | 


\ HEREVER an executory deviſe is 
| limited to take effect, af cr a ching 
without beirs or without iſſu”, ſubject to no 
other teſtriction, the limitation is void; for 
the policy of our law will not ſuffer property 
to be tied up, and rendered unalienable in 
expectatien of ſuch remote contingencies, - 


As where lands are deviſed to A. and bis 
beirs, and if A. die without beir then to B., 
this limitation to B. is abſolutely void. —So 
where A. deviled to J. B. and his beirs for 
ever, and if J. B. ſhould die without any 
heir, then he deviſed the eſtate to C.; this 
limitation to C. was held void, becauſe too re- 
motr. | 


Again, where 4. baving upon the marriage 
of dis fon B. ſettled lands upon B. for lite, 
remainder to the ſons ot that marriage ſucceſ- 
ſively in tail-male, reverſion to A. in fee. 4. 
afterwards reci reciting the ſettlement, deviſed to 
py ſons of B. Sc. according to the ſettle- 
ment, and if B. ſhould die wwubout ifſue, he 
charged the land” with 4000 J. and gave B. a 
powe of making a jointure upon any ſecond 


1 : wite 


1 

wife, and then deviſtd to the iſſues of B. by 
any other wife in tail- male, and in caſe of fai- 
lure of iſſue- male of B. he deviſed the lands to 
his own grandchildren by his daughter P. in fee. 
After A.'s death, B. ſuffered a common reco- 
very and died without any iſſue- male. The 
queſtion was, whether thoſe claiming undet 
the recovery, or the grandchildren of the teſ⸗ 
tor, had the better title. 


Now it is obvious this queſtion depended 
on two points; firſt, whether B. took an eſtate- 
tail by the will? Secondly, if he did nor, 
then whether the limitation over to the grand- 
chidren after failure of iſſue of B. was good? 
As to the firſt point, the court agreed that it 
was impoſſible to make it an eſtate- tail in B. 
for nothing was given him by the deviſe z and 
that here being two ſeveral diſtinct convey- 
ances, the ſettlement and the will, the deviſe 
to the iN ue, c. in the will could not be tack- 
ed to the eſtate for life given to 'B. by the 
ſettlement, and therefore he had only the eſtate 
given bim by the ſettlement. And though it 
vas contended that he took an eſtate · tal by 
implication by the words in caſe of failure of 
Mee. male of B. yet this was denied, as no par- 


ticular eſtate was given him by the will as a 


Vide ſupta, 
P. 55 


ground for implication to work upon; and ſo 


ke took nothing by the will. As to the ſecond 
point, that again muſt have depended on the 
#0 validity 


Of this vide 
infra the 
Obſervations 


on the Caſe of then the ſubſequent limitation to the grand- 


Goodman v. 
Goodright. 


Vide infra, 


effect either upon the death of B. i be de 


a deviſe to an infant in ventre ſa mere is good 
as a future deviſe, but not if it be deviſed 
in preſenti; and that here, if this was à void 
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validity of the limitation to. the iu. male of 
B. by any ſecond wife; for if that were good, 


children might alſo be good, as being to take 


without having any iſſue-male by a ſecond 


wife, or # he ſhould have any, then as a re- 
mainder depending upon the eſtate- tail given 
to ſuch iſſue. Now this limitation to the iſſue- 
. male by any fecond wife, we are to obſerve, 


might be conlidered as a deviſe of the 


reſtator”s reverſion expectant on, che failure 
of iſſue-male of B. by his grſt wife; for 


ſuch iſſue· male took eſtates in tail male under 
the ſertlement, and the reverſion expectant 


thereon was limited to the teſtator by that 


ſettlement: and ſuhſiſting veſted reverſions 


or remainders, though they wait for a future 
polleſſion, are preſent fixed intereſts, and capa- | 
ble of being diſpoſed of and deviſed as ſuch. 


But here the deviſe of this reverſion to the 
iſſue- male of B. by another wife, could not be 
a preſent diſpoſition, becauſe it was to per- 
fons not yet in eſe. And Helt Ch. J. ſeemed 
to queſtion whether this immediate deviſe was 
good to ſuch iflue not being in eſe. He faid, 


deviſe, the deviſe over to the 3 
m 


f ow 
muſt be void alſo; for it could not be good as 


a contingent remainder, becauſe there was no 
particular eſtate to ſupport it. And that as 


an executory deviſe it mult be void, becauſe - 


it was to take effect upon the death of B. 
without iſſue- male. However, I don't find 
any deciſive opinion delivered reſpecting the 
validity of this limitation to the ifſue-male of 
B. by a ſecond wife. For in Lord Raymond 
and in Skinner the caſe odjournatur, and in 
Mod. it is ſaid, judgment was given, that it 
was not an eſtate· tall; ſo that no reſolution at 
all appears upon the ſecond point. 


So where A. having the reverſion in fee of 


lands, (which upon the marriage of his ſon B, 
he had ſettled on himſelf for life, remainder to 


B. for 99 years, if he ſhould ſo long liye, 


remainder to truſtees and their heirs during 
the life of B. remainder to the firſt and other 
ſons of B. ſucceſſively in tail- male, remainder 
to the heirs-male of the body of B. reverſion 
to A. in fee, ) deviſed all the lands mentioned 


Vide infra. 


or contained in that ſettlement, on failure of 


iſue of the body of B., and for want of beirs· male 
of bis own body, to his daughter F. and the 
heirs of her body; and it was adjudged by the 
Houſe of Lords, that this will did not give an 
eſtate-tail by implication to B., and therefore 
the deviſe to F. was executary and void, as 
being on too remote a contingency. 

3 For 
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For we are to obſerve in this caſe, that the 
limitation to the daughter was future, to ariſe 
after the failure of iſſue of the body of B. and 
of heirs-male of the body of A. Nou, 
there was no ſubſiſting eſtate extending 
to the iſſue. of the body of B. (generally) 
the ſettlement being confined to his firſt 
and other ſens and their iſſue- male; nor in- 
deed was there any eſtate-tail in 4 himſelf, to 
extend to the heirs-male of his own body, 
therefore the eſtate deviſed by A. cculd not 
be conſidered as the deviſe of a reverſion 
depending or expectant on ſuch preceding 
eſtates. | | 


And though it ſhould be granted, that as 
A. had but one /on, and there was a limitation 
by the ſettlement to the firſt and other fons 
of ſuch fon in tail-male, the deviſe for want 
of heirs-male of his (4.'s) own body, might 
have been conſtrued as a deviſe of the rever- 
fion expectant on the failure of ſons of his 
ſaid fon and heirs-male of their bodies; yet 
as there was no pre-exiſting eſtate extending 
to iſſue-ſeme!e of the body of B, it was im- 
poſſible to conſi:!er the deviſe on failure of 
iſſue (generally) of the body of B. as the de- 
vile of a reverſion expectant on failure of ſuch 
iſſue ; there being no preceding eſtate extend- 
ing to that period; conſequently, unleſs ſuch a 
preceding eſtate was raiſed by implication, 


which 
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which we ſee was not admitted, the deviſe to 
F. was not the deviſe of a reverſion, but was 
an executory limitation unſupported by any 
preceding eſtate ; and being not to take effect 
vll after a general failure of iſſue, was there- 
fore too remote. 


But if in this caſe B. had by the ſettlement 
been tenant in tail general, the remainder to 
A. in tail male, with reverſion to him in fee, 
then I apprehend the above deviſe to his 
daughter F. would have been a good imme- 
diate deviſe of, or rather out of, his own 
reve:fion in fee.—For a grant of the rever- 
ſion when it ſhall happen after the death 
of tenant for life, it ſeems, is conſtrued a good 
erant of the preſent reverſion, notwithſtand- 
ing the words ſeem to be otherwiſe, and found 
futurely. So in a caſe above cited, where A. 
made a feoffment to the uſe of himſelf for 


life, and after the death of A. and M. his wife, 


to the uſe of B. c.; it appearing that M. 
by a former deed had an eſtate for life; Hale 
Ch. J. held that the mentioning the death of 
M. was only expreſſing when B. ſhould be 
intitled to the poſſeſſion. 


And the court agreed in the caſe of Badger 
v. Lyd, that if a man ſciſed in fee deviſe his 
lands to . if J. S. a Hranger die without iſſue, 

that this is an executory dev iſe; becauſe there 
| » of” 2 
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p. 229. 
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Lower. 


1 Salk. 232. 
1 Ld Raym. 
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3 Ack. 449+ 
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5 fi particular eſtate to ſupport it; and there. 
/ fore it is void as being too remote; but that 
if àa man ſeiſed of the reverſion after an-eſtate. 
| tail, deviſe the lands to another after failure 
of Fire of tenant in tail, it is an immediate de- 
vite of the reverfion expectant on the eſtate- 
tail, and therefore good. So in the preced. 


ing caſe of Lane/orough v. Fox, as there 


A. 32 2 — . ſa | 


was no eftate-tail in B. or in A. the deviſe of 


lands upon failure of iſe of the one, and of 
beirs-male of the body of the other, was a de- 


viſe of a future intereſt not dependent on any 
preceding eſtate ; whereas if B. had been te- 


nant in tail, with remainder to A. in tail male, 
then would fuch a deviſe have been no more 
than the deviſe of a preſent intereſt, expec- 


tant on thoſe eſtates- tail, capable of e bare 


red, and therefore good. 


We have ſeen that in the caſe of Lanefbo- 
i + rough v Fox, the words on failure of iſſue of 
bie bouy of B. were not held ſufficient to raiſe 
bum an eſtate- tail in remainder by implication, 
he taking no expreis or particular eſtate at all 
by the will; which reſolution perfectly agreed 
with the doctrine in the above cited caſe of: 


Moor v. Parter. And it does not appear by 


the report, that any idea at all was entertained: 


in the caſe of Lan:/boreugh v. Fur, that theſe 


words on failure of iſſue of the body of B. could, 
by implication, raile eſtates-tai) in remainder ta 


as to ne the > nate to F 
and indeed ſuch a contru&ion-was denied by 


the opinion of the Judges when they ſaid, 
That F. took no eſtate whatſoever, but that 


« oency ;” for had ſuch an implication been 
admitted, it might have given effect to the 
deviſe to F. However, in a later caſe in 
Chancery, we find that an implication of a na- 
ture not very different from this, was contend- 
ed for, and endeavoured to be ſupported z and 
was even expreſsly admitted by the Judges of, 


the King's-Bench, in their certificate upon à 
caſe ſtated for their opinion; though the Lord , 


Chancellor did not ſcem to approve of or. 
adopt it, but appeared to found his decifoa > 
on another FR. 


» & 


1 Tones v. Morgen, where A. upon his intermar- 
the counties of M. and G. upon himſelf for 


remainder {ſubject to a join» 


gent remainders, 


nn ture rent · charge to his wife) to his firſt and" 
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the deviſe to her was abſolutely void in its % 
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The caſe I am now eg to, was BAS, la Chancery 
7. rage with B. had ſetiled certain lands, Sc. in gan. 
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tions for younger children and daughters) 
Afterwards A. having two ſons of that mar- 
riage W. and E., made his will, and after giv- 
ing certain ſpecific things to his ſaid wife ard 
two ſons, and making a diſpoſition of certa n 
other lands in the ſaid counties which he had 
purchaſed ſince his marriage, proceeds in the 
words following, viz. © And foraſmuch as it 
js my will, intent and meaning, that in caſe 
* my ſaid two ſons now living, or ay oller 
* ſon or ſons of mine [awfully begotten hereafter 
to be born, ſhould die without iſſue: male of 
& their bodies, or of the body of ſome or one 
of them lawfully to be begotten, after their 
< reſpective deceaſe without iſſue-m..le ts 
* aforeſaid, that then all and ſingular my wel. 
ſuages, lands, Cc. in the ſeveral counties of 
* M. and G. not herein before deviſed, ſhall 
ebe deviſed and ſettled to and for the ſevc al 
% uſes, Sc. herein after mentioned, Sc. : It is 
© therefore my will, intent and meaning, that 
© in caſe my ſaid ſons W. and E. or any other 
* {on or ſons of mine hereafter to be born as 
& aforeſaid, ſhall happen to die reſpectively 
t without any-ifſue-male of their bodies, or of 
the body of ſome or one of them as aforcſad, 
and in ſuch caſe if it ſhall fo happen, then [ 
give and deviſe the remainder. of all and 
+ ſingular my meſſuages, lands, Sc. in rae 
** ſeyeral counties of M. and G. and not here in 
1 MIS fo. * | * and | 


La 
C is 
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« and hereby before deviſed, and the reverſion 
« and teverſions, remainder and remainders of 
« the ſame premiſſes to my (ſaid) brother T. for 
« and during the term of his natural life, with- 
« out impeachment of waſte, but ſubject ne- 
« yertheleſs to the ſeveral proviſoes and pay- 


ments mentioned and contained in my ſaid 
$6 muriegs ervement, Ge? 


And then the teſtator limits the ſame lands 
to truſtees during the life of T. to preſerve 
contingent remainders, remainder to T. M. 
ſon of T. during his life, remainder to truſ- 
tees to ſupport contingent remainders, remain- 
der to the firſt and other ſons of T. M. 
with divers remainders over; and he ap- 
pointed his wife one of five guardians of ſuch 
of his (the teſtator's) children as ſhould be 
under age at the time of his death, and alſo 
one of the executors of his will 


| The. tellator died, wks io ſaid aid B. 
and his ſaid two ſons, and two daughters by 
her. And one of the queſtions upon. this will 
vas, Whether the ſaid reſiduary deviſe over to 
7. and his ſon, Sc. was not void, as being a fu- 
ture limitation not to take effect till after the 
failure of ĩſſue of perſons who took no preced- 
ing eſtate, namely, of all other ſons. of A. by 
any future wife; for this limitation to T. Cc. 
was not expreſſed to take effect upon failure 
of 
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ef iſſue · male of the teſtator's ſons by his then 
wife; in which caſe it would have been good, 
as an immediate deviſe of the reverſion ex- 
pectant on the eſtates in tail male limited to 
ſuch ſons by the ſettlement; but the words 
were general and comprehenfive, extend- 
ing, in point of expreſfion, as well to the fu. 
ture ſons of the teſtator by any aſter- taken 
wife as by his then wife; and if fo, this limi- 
tation could not be a deviſe of the reverſion 
immediately expectant on the eftates ſubſiſting 
or created by the ſettlement, but was a future 
deviſe without any preceding eſtate to ſup- 
port it; and then as it could not take effect 
as a remainder, it could be confidered only 
as an executory deviſe; in which light it muſt 
de void, for it was too remote, as being limited 
to veſt on a general failure of iſſue. 


In ſupport of the deviſe, it was contended, 
that the teſtator had not a future marriage in 
view, or any children not provided for by his 
ſettlement ; that this appeared from his giv- 
ing fome ſpecific legacies to his wife, naming 
her one of his executors and one of the guar- 
dians of his children. Therefore the words 
or any other fon or ſons, c. were to be under- 
ſtood as confined to ſons by his then wife; 
and under that conſtruction, the limitation in 
queſtion: would be good as an immediate de- 


I 
viſe of the reverſion, ſubject to the eſtates cre- 
ated by the ſettlement. Or that if thoſe words 
did extend to children by a future marriage, 
ſtill the limitation in queſtion might be ſup- 
ported, by ra ing implied nn to ſuch 
children. 


Upon a caſe ſtated for the Judges of the 
King's-Bench upon this deviſe, they certified, 
„That they were of opinion, that the event 
« of a {ſecond marriage was not in the teſtator's 
« contemplation ; but ſuppoſing that from the 
« generality of the deſcription the words any 
« after- born ſon, ſhould be extended to the 
« ſon of any future marriage; they were of 
e opinion, that from the manifeſt intent of the 
« teſtator expreſsly declared in his will, ſuch 
« ſon mult take an. eſtate- tail; conſequently 
they were of opinion that either way a re- 
* mainder after eſtates- tail was deviſed to T. 
„who by virtue of the ſaid limitation, upon 
„ failure of the ſons of the teſtator without 
e iſſue- male, was intitled to all the lands in 
« the counties of M. and G. deviſed by the 
< reſiduary clauſe in the ſaid will for life, with 
© remainder according to the limitations in the 
* ſaid will.” 


Tube Bond Chancellor decreed accordingly; 
He concurred entirely with the opinion cer- 
wk tified 
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tified by the Judges, in regard to the e- 
vent of a future marriage not being in the 
teſtator's contemplation, and conſequently 
that the words or any other ſon or ſons were 
to be reſtrained to ſons of the firſt mar- 
riage. But as to the raiſing an eſtate-tail to 
any ſons of a future marriage by implication, 
he expreſſed himſelf inclined to the opinion, 
that he was bound by the deciſion of the 
Houſe of Lords in the caſe of Lanefborough v. 
Fox, as a direct authority againſt the admitting 
ſuch implication. 


Upon an appeal to the Houſe of Lords from 
this decree, it was affirmed agreeable to the 
unanimous opinion of the Judges; founded 
(as appeared by what was expreſſed by the 
Chief Juſtice of C. P. in delivering their opi- 
nion) upon the very ſame ground to which 
the Lord Chancellor ſeemed to think him- 
felf confined, viz. upon the preſumption 
that the event of a future marriage was 
not in the teſtator's contemplation; and that 
therefore the words or if any otber ſon or ſons, 
&c. muſt be underſtood W 
by his then wife. 


Again, where tenant for life, remainder to 
his wife for life, remainder to his own right 
heirs, deviſed in manner following: Jem, 
Mt} « My 


11s 1] 


« My lands at . my wife is to enjoy for her 


life, after her deceaſe of right it” goeth to 

et my daughter E. for ever, provided ſhe hath 
« heirs 3 if my ſaid daughter E. ſhould die 
« before her mother, or without heirs, and my 
« ſaid wife ſhould marry again and have un 
« heir-male, l bequeath him all my right to 
« that eſtate ; not thinking I can ſufficientiy p 
« reward her love: if my faid wife rnartieth 
40 again and fails of heir- male, after het de- 
dceaſe and my daughter's, ſue failing of heirs, 
« ] bequeath 507. per annum of that eſtate to 
« my brother J. and his heirs for ever.“ The 


teſtator died, the wife married again, and had 


ue male, afterward the daughter died 'with- 


out iſſue; Upon a queſtion whether the heir 
ar law of the deviſor, or the heir-male of the 
wife was entitled to the eſtate ? The court held 


the former part of the will to be no deviſe, 
but only a declaration how the eſtates were 


{ertled ; and therefore there being no particu- 
ur eſtate to fupport the limitation to the heirs 
male of the wife, it could not enure as a con- 
tingent temainder; if it were an executory de- 
vile, it muſt either be to take effect on the 
daughter's dying before her mother, and wich- 
cut heirs (by taking the word or for and, and 
h coaſtruing it copulatively) in which caſe the 
condition had not happened, becauſe the 
daughter ſurvived: the mother; or elſe it was 


te take effect in enthey of the events of the 
daugh- 


Wright v. 


Non. Aa 


1 Stra. 427. 
2 Eq. Abr. 


338. pl. 11. 
Vin. vol. 8. 
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Gayghter's, dying before the mother, r be 
Aying without heirs now one of theſe cen 
chad had failed, becauſe the daughter HS So 
| mother. and the limitation upon the other, via. 
ol the daygiter ee Warn 
e. l Rf 


S0 where 4 upon thei marriage « Pe niece 


2 Burr. 873. 8. covenanted to ſettle lands (at or after ſuch 
Goodman v. time as C. the huſband of her niece ſhould ſet· 


e, e his eſtate to the ſame dies) to the ule of 
herſelf for life, remainder to truſtees for 200 


[ Jears, remainder to C. for life, remainder to 


cruſtees to preſerve, contingept uſes, remainder 
0 B. for life, remainder to the firſt and other 
ſons of C. upon the body of B. in tail ſucceſ- 
Gvely, remainde r co the firſt on other _daygh- 
ters of C. upon the body of B. in tail ſucceſ- 
fively, remainder to the right heirs.of A. Af. 
terwards, and before any ſettlement was made, 
A. hy ber will eciting the articles. and that 
* bad agreed to ſettle the lands in. manner 
aforeſaid, deviſed the ſaid lands, Ec. and the 
 abſoluge inberizance thereof, tothe uſe and behoof 
ol abe bet of the loch of the ſaid, . by any 
other huſband to be begotten, and for unt f 
fuch ifue, to the. ule, of ber nephen I. pd the 
heirs of his body, with ſevcral remainders aver: 
.cemainder to her own. zight heir. f. died 
ſeiſed ; C. and B. his wife entered and ſuffer- 


<d COMMON recovery. which they were 
S J 1 youched ; 
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vouched ; the ules of the res © recovery w Here t L. 
for life, remainder to 5. for ße remaitider to 
truſtees to ſupport contingent 'remainders, i re- 
mainder to firſt and other fons of C. and. B. 
ſucceſively in tail male, remainder | to the 

daughters in like manner, remainder to 
uſes to be jointly appointed by C. and his wife, 
' remainder to the right heirs of 3. B. _ died 


queſtion was betwixt the heir at law of B. and 
the OY of 3 


An * 2 7 I 
e e. 


* 
2 


| ed were 5 if, Whether the will was to be ta- 


ken as an execution of the articles? 24h, 
if not, Whether the cſtate to the Þe:rs of {be bedy 
JB. by another buſband ſhould be tacked to 
the eſtate given her by the articles? d. Whe- 
ther the deviſe tothe” beirs of the body #' B. by 
"atly ocker hüldand was not abſolutely void, be- 
ing a deviſe in verbis de profents” to a 
bot # et; and if ſo, whether L. did not t 
dee f ek 5 if there had IA 
80 precedi deviſe; ; of ar leaſt, whether' he 
to the heirs of the body "of 
other huſband, ought not to bet; aid 
aber the Eaſe, having become void iw eveßt, 
nee the eyent of ber having iſſue by any o 
*hutband-Hiever 2 3 Den 


* at das b n id A1 LAS — \ o = 
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without iſſue, afterwards C. died, and the : 
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admit of that conſtruction: and that it could b 


1.38 
After this caſe had been very fully ar- 
gued, the court reſolved, that if the will ſhould 
be taken as an execution of the articles, and 
as an actual deviſe of the particular eſtates, 
according to the limitations contained in the 
articles, then the ſubſequent limitation to the 
keirs of the body of B. by a ſecond huſband, 
would veſt in her as an eſtate rail, (in remain- 
der) and conſequently the recovery ſuffe red by 
her and her huſband had barred the ſubſequent 
limitation to L. But that it was unneceſſary 
to enter into the queſtion, whether the articles 
and the wilt could be racked big eber; becauſe 
if a deviſe of the particular Mares expreſſed in 
the articles, could not be implied by conſtruc. 


tion, and ſuppoſing ihe deviſe to the heirs of the bo- 


&y of B. by @ ſecond huſband tu be toid, the limi- 
tation to L. and the heirs of his body could 
not 'be a contingent remainder { (for want of a 
preceding eſtate). And it was too remote as 
an executory deviſe; being not to rake place 
till after an indefinite failure of ifuc of the 
body of B.; and being too remote in its cre- 
arion, the event could not vary the conſtruc· 
don: fo that the death of B. without iſſue, 
could make no difference in the cafe. There- 
fore either way, L. could have no title, unleſs 
it were conſidered as a preſent immediate deviſe 
to him. But the court held that neither the 
words nor the nature of the proviſion would 


not 


[ 239 ] 


not be imagined that A. intended to exctude 
the iſſue of her favourite miece B. in order to 
paws L. ines his tive. 


I obſerve in the a of the above caſe, 
the court delivered no expreſs deciſive opini- 
on, as to the validity of the limitation to the 
beirs of the body of B. by any other huſband, 
taken as a future deviſe ; but it muſt be in- ; 
ferred from the judgment, when compared 
with the words of Lord Mansfield, that the 
court were inclined to avoid admitting the 
validiry of that limitation ; for Lord Mans- 
=o ſaid : And ſuppoſing the deviſe to the 

« jſſue of B. by any ſecond hufband to be 
void, the limitation to L. could not take 
place as a contingent remainder,” And 

inieed, ſuppoſing that limitation not to have. X 
been void, then I apprehend, the ſubſequent, 
limitation to L. might well have taken place; 
even though the will was not conſidered as an 
execution of the articles; as it would then 
either have taken effect in poſſeſſion after the 
death of C. and of g. without her leaving iſſue by 
a ſecond huſband; or would then, if B. had left 
any ſuch iſſue, have veſted in intereſt, as a re- 
mainder upon che eſtate- tail, then become veſted ide infra, 
in ſuch iſſue: vide the caſes of Gore v. Gore and Gore v. Gore 
Brownſword v. Edwards, hereafter cited, where _— 
a limitation after an executory deviſe in tail wards. 

. being 
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"Ne Ki wracſ® 340 Kev Noize g. 


4 
GG 43iL 


br being f lirmited': as tot take effect, either in in lieu 
bs "opts 7 of the preceding executory deviſe, if that 
ati bos nc = ' failed, or elſe as a remainder. to depend upon 
3 = 5 ye that took effect, was good. So here, if 
+ 4  thetexecuiory limitation to the heirs. of. the body 
ef B. had been held good, I don't ſee that 
dere could have been any objection to the 
ſubſequent eſtate limited to L. 3 for it muſt 
have veſted, either in poſſeſſion or intereſt, at 
the time when the preceding limitation was 
= 2”? linited'to take effect: and if it veſted only in 
intereſt, it thenceforth became hable to be 
Barred by the tenant of the preceding eftate- 

tail, and therefore could not be conſidered as 
* extending a perpetuity, beyond what the firſt 
Hedirarion elf 1 455 a 907 nidiin 


* 97 © 
E 3 


27 8 vioogh he validiny af. * how 
tation to the heirs of the body of B. by any 
vther huſband appears to have been queſtioned 
in this caſe, in the ſame manner as the hmita- 
tion to the iſſue- male of B. by a ſecond wife 
Vas, in the above cited caſe of | Moor v. Par- 
ter, anctſome grouad ſeems to be afforded us, 
to infer that the court were not inclined to 
admit its validity; yet there is no: direct or de- 
ciſiye reſulution upon the point in this calc, 
any more tham in the other of Moor y. Parker. 
But the court in both caſes ſeem to have 
- #yoided the point, and declined entering into 


the real merit of the diſtinction taken between 
| an 


— 
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an executory limitation $0 a perſon not in eſſe, 
when made per." verba de  prefenti (as the phraſe 
is) and when, made per verba de Habu. Of 
this distinction, however, l ſhall take ng 
to treat in, a ſubſequent page of this e. 4 


AY 


The like rule holds in the linutation of 
term or perſonal eſtate, viz, that à diſpoſition 
thereof to take effect after failure of he. of 
the body, or dying without i ſue, without ocker 
— is too remote. 19730 


Fr 


a Mane nd wales A 1 a 
term in truſt for R. during bis life, then in 
truſt for his wife during her life, and after 
their deaths in truſt for their children during 
their hves ; and if R. and his wife ſhould. die 
within the term without iſue, or having iſſue, 
if that iſſue die within the term, then to V, 


Vide infra 

Doe v. Carl- 
ton, and Har- 
ris v. Barnes. 


1 Roll. Abr, 
610. p. 7. 
Palmer 50. 


Lewknor's 
caſe. 


P earſe Vs 
Reeve. 
Pollex. 29. 


this limitation to . was held void. There 


is a long ſeries of caſes to this purpoſe report- 
ed by Palloxfen,” from page 24 to 44. with 
which I think it unneceſſary to trouble the 
reader in this place, in ſupport of a doclrine 
fo fully eſtabliſhed by later authorities; though 
Ichall have occaſion to mention ſome of them 
in the ſequel of theſe ſheets, upon points 
of a different nature. I ſhall here content 
myſelf with citing only two or three 1 3 
1 N + _ 1 the Ip point.” | 


e 
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23 | For 
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For inſtante; Where à man poſſeſfed of 2 


1 Roll. Abt. Am ri it to one, and the heirs-male of 


611. pl. 1. 
— Pp 


.v. Aſhby. 


his body, and for default of fuch iſſue to an- 
other; and the heirs-male of his body, this was 
adjudged a void remainder ; for if it ſhould 


| be ſuffered, a man might meke perpetuities of 


a term.—But the law will no more admit of 
a perpetuity in one ſort of eſtate, or yoo of 


property, than in another. 


1 Ventr 79. 


1 Lev. 290. 
Love v. 
Windbam. 
And vide 
FToilexf. 24. 
& leq. 


1 Roll. Abr. 


611. pl. 1. 
Leventhorp 
v. Aſhby. 
10 Rep. 87. 
4 laſt. 87. 


Again, where A. poſſeſſed of a term for gg 
years, determinable upon three lives, deviſed 
the leaſe to his wife for life, and after her de- 
ceaſe to N. his ſon fer life, and if N. ſhould 
die without iſſue, then to B.; it was held that 
the remainder to B. was void, for that the re- 
mainder of a term could not depend on a:poſ- 
ad lo remote as the dying without 'iþ ue. 


And upon theſe caſes we are to obſerve, that 
a term or perſonal eſtate cannot, properly 
ſpeaking, be intailed ; for where a term or 
other perſonal eſtate 1s limited to one in tail, 
it is an abſolute and complete diſpoſition of 


the whole term to him and his executors ; he 


may diſpoſe of it as he pleaſes; if he does not 
diſpoſe of it, it goes to his executors and not 
to his iſſue; and it does not revert, for default 
of iſſue, Though a diſtinction indeed has, been 
taken, between ſuch a deviſe of a term in groſs, 
and of a term de nedo out of the inheritance 3 


+ ä upon 


* 
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upon the opinion expreſſed by Lord Cote in 


Leonard Lovie's caſe, that a deviſe of a tetm de 
nova to one and the heirs af his body, ſhall 
endure no longer than he has heirs of his 


Thus where A. ſeiſed in fee, demiſed 
to B. his executors and adminiſtrators for 
99 years, in truſt for A. and his wife for their 
lives, and the life of the ſurvivor, and after 
the death of the ſurvivor, in truſt for the heirs 
of their two bodies, and in default of fuck iſſue, 
then in truſt for the heirs of the body of A 
the huſband, and in default of ſuch iſſue gun 


truſt for the heirs of the ſurvivor of -huſb#hd 


and wife. They had iſſue a ſon; the huſband 
died, and then the ſon died without iſſue, and 
the mother adminiſtered to the huſband and 
ſon, and aſſigned the term After the death 
of the huſband and wife, it was contended by 
the heir at law of A., chat all the truſts of 
this term expectant on the death of haſband 
and wife, either became void by accident, or 
were originally ſo in their creation; for that 


the limitation to the heirs of the bodies of A. 


and his wife, ought to be conſidered as a con- 
tingent eſtate to the perſon who ſhould anſwer 
that deſeription; which failed in event, becauſe 


Hayter v. 
Rod. 
1 P. W. 362. 


36 Tc 


no iſſue of their bodies ſurvived them both to 


anſwer it ; for nemo 1 heres viventis; and then 
both the ſubſequent limitations were void, be- 
"AJ Z 4 | ing 


mould de conſidered as wenden dad die 


LL! 
ing litritations of the truſt of à term after @, 
general failure of iſſue; and ſo the truſt fur 
the huſpand and wife being determined by 
their death, and the reſt being void, the term 
had no ſubſiſtence for the benefit of the per- 
ſonal repreſentatives of any of the parties j but 


ritance. 1 92 2 4 ud bib gf 
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And in aper un, the: above noticed 
diſtinction between a term, created de novs,” 
and a term in groſs was inſiſted upon, ci 


2 that although where f. poſſeſſed of a ſubſitt. 
ing term of 300 years, deviſes it to B. and the 


heirs-· male of his body, the whole ſhall vet 
abſolutely in B., and though he ſhould die 
without leaving iſſue, it ſhall go to his 
executors, and not revert for the benefit of the 
executors of the teſtator. Yet that where one 
ſeiſed of land in fee, deviſes it to B. and the 
heirs · male of his body for 300 yeats, here this 
term though it goes to B. 's executors; and not 
to the heits· male of his body, yet upon failure 
of ſuch iſſue- male, the term ſhall ceaſe for 
the benefit of the heir at law of the tefta- 
tor. But, in this caſe it was decreed, that 
the term ſhould not be attendant on the in- 
heritance; for that the party who raiſed the 
term, and had power to fever it from the inhe- 


 - ritance; ſhewed his intention ſo to do, by limit- 
© ing the truſt to the ſurvivor of him and his 


2 — 2 f — wife, 


L 4! 
wife ind the heirs of ſuch furvivor ; which! 
though it was a void limitation, manifeſted 
. —— from the rever- 
ons? 5155 L109 git d Tn „* Bone 8 N a 
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Keeper Huch in the caſe of Burgis x. Burgis ſnidd, 
he did deny Lord Cote's opinion in Leanard 
Lovie's caſe, which faith, that in caſe of a leaſe 
ſettled to one and the heirs- male of his body, 
when he dies the eſtate is determined for 
Finch ſaid; 1t' ſhould go to his executors. So 


like · wiſe Lord Notting bam in the Duke of 3 Cafes i 2 | 


Narfolk's caſe, ſaid it was Lord Cote's error in 
Lenard Lovie's caſe to ſay, that if a term be 
deviſed to one and the heirs- male of his body, 
it ſhall go to him or his executors no longer 
than he ſhall have heirs-· male of his body; for 
theſe words are not a limitation of the time, 
but an abſolute diſpoſition, of the term; and 
indeed the deciſion in the Duke of Nerfalk's 
caſe ſeems to contravene . —_ 1 
Lord Cata. 0 6 
THREW! lach ö 4:7 
Thee: theraieation of a. perſonal altace to 
one in tail, veſts the . in 1 e- 
by _ be 25 00 | 


Thus; hon deviſed that all his money 


in the government - funds ſhould. be laid out 1 P. w. 290. 
in the a of lands, and ſettled on his le v. Sale. 


eldeſt 


eldeſt ſon A. and: abe beire: mal: of his body, 


Dod V. Dic- 
kinſon. Vin. 
vol. 8. p. 


451+ Pl. 25. 
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remainder to the ſecond ſon C. and the heirs. 
male af his body; and bequeathed the reſt of 
his perſonal eſtate to 4. and he b:irs-mate of 
bis body, remainder over in the ſame manner; 
Lard Chancellor held that the perſonal-eftare, 
(wiz. the refidue after what was to be laid 
out in purchaſe of lands), could not be in- 
tailed, but the whole veſted in the eldeſt fon; 


So where long Exchequer- annuities for 99 
years were given by will to truſtees for the 
celidue of the term, in tru} for E. for ſo ma- 
ny years of the ſaid term as ſhe ſhould live, 
afterwards to the plaintiffs for ſo many yeats 
of the ſaid term̃ as they or the ſurvivor of them 


ſhould live, and after the deceaſe of the ſur. 


vivor in truſt for the beirs of their badies law- 
fully begotten, for all the reſidue of the faid 
term, and for default of ſuch iſſue, in truſt 


for the defendant. Lord Chancellor King 


held the remainder over to be void, and that 
the whole veſted in the plaintiffs, to whom the 
limitation was for life, with remainder' to the 


heirs of their bodies; and accordingly the 


annuities were decreed to be fold, and the mo- 


ney to be paid to the plaintiffs. In this caſe 
the deviſe was only in truſt, On me We _ 
was the fame, 


FR. 14 #4 * 
175 80 
0 of od. 


1 7% ] | 
So where a teſtator by his will deviſed chat 
400 l. ſhould be put out on good ſecurity for 
his ſon T. that he might have the intereſt of it 
for his life, and for the lawful heirs of bis body, 
and if it ſhould ſo happen that he ſhould die 
without hers, it ſhould go to his youngeſt ſon 
7. h. Lord Hardwicke decreed that the whole 
veſted in the firſt taker, and the limitation 
oyer was too remote. 


The ſame point has been ſince adjudged. in 
a late great caſe, Where R. T., by will, gave 
the profits and half-yearly dividends of 4000 1. 
capital bank ſtock to Sir V. P. during his 
lite; together with the income and payments 
of ſix annuities payable at the | Exchequer, 
to receive the payments during his life. And 
gave his dwelling-houſe in Londen (being leaſe- 
hold) and the uſe of all the furniture and 
houſhold linen therein, to M. C. during her 


| life: and gave to L. A. P. (daughter of Sir 


W. P.) his dwelling-houſe and eſtate at O, 
and the «ſe of all the goods, furniture and 
linen there, together with all the cattle and 
cart horſes, and the utenſils in huſbandry, as 
well as ſome other eſtates and leaſehold houſes, 
during the term of ber notural life. And after 
the death of M. C. he gave to L. A. P. his 
dwelling-houſe in London, and the 2ſ of all 
the goods therein during her life. —And after 
the death of Sir . P. he gave to L. A. P. 

| the 


1 Vezey 133. 
154. 
Butterfield v. 
Butterſield. 


Daw v. Pitt 
(Lace Earl of 
Chatham) and 
Weſtern, 
heard at the 
Rolls, July 
1769, 
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the dividends on the 4000 /; bank ſtock, and 
all the payments growing due on the ſaid Ex. 
chequet-atinuities daring ber He; and after het 
deceaſe he gave, bequeathed; "and deviſed all 
the afore-mentioned land, houſes, batik ſtock, 
and Exchequer-annuiues, to the beirs-male of 
ber body lawfully begotten for ever ; together 
with all the furniture in both his houſes : and 
for want of ſuch iſſue, he gave and bequeath: 
all the ſaid reſpective eſtates, bank ſtock, and 
annuities unto V. D. for life, remainder t to 


the heirs. male of his body, remainder over, | 
1 


} any 


© Upon the death of R. ., L A. P. Gia 
on the eſtates deviſed to her, ſuffered a reco. 
very, and fold the real eſtates: afterwards ſhe 
deviſed and bequeathed all her real and per- 
ſonal eſtate to the ſaid Sir W. 2 (her father) 
his heirs, executors and adminiſtrators. _ Her 
father ſurviving, her, by his will. after. giving 
ſeveral legacies, gave and deviſed. all his weal 
eltares, _ and all the reſidue of his perſonal 
eftate (which reſidue included the leaſehold 
eſtares, furniture, bank ſtock. and annuities 
deviſed as above to L. A. P.) unto the defen- 
danr M. P. his heirs, executors, adminiſtrators 
and aſſigns. After the death of Sir IW, P. 
the plaintiff . D. claimed the leaſchold eſtate, 
bank ſtock and Exchequer-annuities, by yir- 
tue of the remainder limited to bim in the 
will of R. 7. But the Matter of the Rolls 

held 


E 


5071 asd If io thus 
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100 the limitation over to V. D. to be void. 
and that che whole veſted in L. A. P ed 


r ee the plained 's, Al... 1 


1330 


But upon a re-hearing before the 1 June 1770. 


Commiſſioners of the Great Seal, they reverſed 
the order of diſmiſſ ion, and decreed, that the 
plaintiff ſhould have the benefit of the ſaid 
Kabel eſtates, bank ſtack, and Exchequer- 
annuities during his life. Afterwards, how- 
ever, upon an appeal to the Houſe of Lords, 
the Lords reverſed that decree, and thereby 
eſtabliſhed the deciſion of the Rolls. 


| Hete we obſerve, that although only te 
dividends and payments of the ſtock and annui- 
ties and u/? of the furniture were deviſed. for 
life ro L. A. P. and not the ſtock annuities, 
or furniture themſelves expreſsly; yet it was 
held to be the ſame thing: for as'a deviſe of 
the rents and profits of land is tantamount to a 
deviſe of the land itſelf; ſo pari ratione, a _ 
of the dividends and payments of ſtock an 
annuiries, and of the uſe of furniture, 5 
equivalent to a like Timitation of the ſtock 
annuities or furniture themſelves; for ſuch 
dividends,” payments or uſe, are the only 
immediate produce, or valu tie of the ſtock, 
annülties or furniture. eee 


211021 913 10 1. e A 10 tha 


Led But 


1771. 


Vide Cro. 
Jac. 41 5 
Webb v. 
Herring. 


3 Lev. 70. 
J arker v. 


Thacker, 


1 P. W. 23. 
Noctingham 
. Jennings. 


( 330 1 

But, ve ate to remember, however, that al. 
though a deviſe over after a dying without 
heirs, is in general void; yet this rule is not 
without exceptions; for if the perſon to whom 
the limitation over is made, be collateral heir 
to the firſt deviſee, in that caſe the firſt 'deyi-' 
ſee takes only an eſtate - tail; becauſe the limi- 
tation over to the collateral heir plainly 
denotes that only lineal heirs could have 
been intended. As where A. deviſed lands to 


B. and his heirs, and for want of heirs of him, 


to D., it was adjudged an eſtate- tail only in B. 
becauſe D. was a near relation and heir to B. 
and therefore B. could not die without heirs 
ſo long as D. or any of his linea? heirs ex- 
iſted. 


So where A. deviſed lands to 105 wife for 
life, then to his ſon H. for life, remaindet to 
his ſon G. and his heirs for ever, and if he 
ſhould die wi baut beirs,' then to his two daugh- 
ters; this was determined to be an eſtate-tall 
in G.; for it was impoſſible he ſhould die 


without heirs whilſt his ſiſters were living; 


conſequently the teſtator by bales ery only 
mean 1 of the body. 


e 
der is limited to the heirs of the teſtator him- 
ſelf, if ſuch heirs muſt alſo be heirs to the 
* As where A. deviſed to his ſe- 


cond 


we a ac a> OA: © 


BB © Oo 
cond ſon and his heirs for ever; and for want 


of uch heirs, then tothe teſfator's right heirs; = 


here, though che devift to che reftaror's heirs 
was 2 mere nutty, as ſuch heirs muſt be in 
by deſeent, yer it was held ſufficient to mani- 
felt the intent and aid the conftraſtiver of art 
eſtate- tail. 


But, wherever the remainder, aſter dying 
witheut heirs, is limited over to one who is 
not heir to the fixſt deviſee, ſuch after Hmita- 
tion does not alter the preceding poſitive deviſe 
in fee; nor will the courts, it ſeems, in that caſe, 
go ſo far as to reſt rain the general import of the 
word beirs to that of the words heirs of t be body. 


Thus where there was a deviſe to one and 
his heirs, and if he die without heirs; then to a 
cbaritiy. Lord Chancellor faid, the deviſe 
being to one and. his heirs, and if he die 
without heirs, then over, fach deviſe over 
was void, and the word heirs ſhould not be 


conſtrued to lignity heirs of the body, where | 


the deviſee over is not inheritable. 


So where the eftarcr divided dil: 


his beirs, and if he ſhould die without bers, 
remainder over to another who was half bro. 
ther to the firſt deviſee ; upon à queſtion 
made, Whether the firſt hmitation was in fee 
or in tail? Lord Hardwicke ſaid, it was a plain 


i Veney 89. 


Tilburgh v. 


Barbut. 
3 Atk, 617.” - 


e 

eaſe, and one of thoſe points which the cour: 

3 would not ſuffer to be argued, as having been 

determined before. This was a deviſe over to 
2 ſtranger, as the law conſiders him, and who 


could not in any event inherit as heir to his 
brother. 


Again, a deviſe may be to one and bis beirs, 
with an executory deviſe over, limited to take 
place on an event which muſt happen within 

Vio. 8. fol. the compaſs of a life in being. As where a 
202-36: teſtator deviſed to. 4. and his heirs, and if he 
Wood. ſhould die before i<venty-one, then to B. and 


his heirs this was a good executory deviſe 


do B. 


0 


Vide Duke of fes che ſame principle, gow wo 
. cutory deviſe to veſt on a dying without iſue 
3 


1. be. and generally is not good, becauſe too remote ; yet 
* v. 355. n without iſſue is reſtrained to 
the period of a life in being, an executory de- 
(S 20 viſe thereon limited will be good. 


ED F249 


ne. wy Ya ded. din he a of 
Baily. and Bailey, where the teſtator poſſeſſed of a 
Cro. Jac. 459. 


| Rall. Abr. term deviſed it to his wife for life, and after to 
bin. p. 5. V his eldeſt ſon and his aſſigns, and if he died 
Falm.45-333- -withour iſſue then living, to T. another ſon ; it 
was held to be a void deviſe to T. And ſo again 
where teſtator deviſed a term to his ſon, and if 


— — 


| 
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he died d unmar CLE Sift * to. — Gibbons v. 


d Summers. 
"Uayghter an 3 Lev. 22. 


no iſſue then ES 2 855 is 7 5 0 1s 1 Eq. Abr. 
bots wife's death. to his daughters ; * the court 192. 
held that though it mould be intended, a dying 


without iffue living at his death, yet it wovld 


de void according c co Child and Baih's cafe. 


But howeyer, the authorities of theſe and 
other caſes of the Tike nature, have been ſince 
cer rdled. The caſe of Child and Baily was 
"cited and commented upon by Lord N- 


Tingbam' in the Duke af Norfelt's caſe, where 


indeed he denied and decided directly againſt 

it; and a great many ſubſequent cafes have 

5 decided on the principles upon which 

Lord Nottingham proceeded in his Gecifion We 
the Duke of 21 caſe. 110 


Are 8 


wiki. 


The Dil * Norfilt's cafe, was in n ef. Dake of Na 
fect th 8. N F. having ſeveral fons created a folk's caſe 


3 Chan. Ca 1. 


_——— 


| 


term of 200 years, and declared it to be in truſt Tollen. 223. 


for his ſecol ſon, and the heirs male of his 
body, requainder to his other ſons ; provided 
"that if hi is eldeſt ſon di ed without iſſue, or not 
kaving ks wife enſeint with a child, living the 
Pk fon, or that after the death of the eldeſt 
fon by falure c of fue male of his body, the 
ra i of A. ſhould deſcend on the ſecond 
ton, then the truſt ſhould. ceaſe. as t the ſe- 
cond ſon and his heirs; and then the cruſt. ſhould 
Aa | be 


- 


Vide alſo the 
caſe of Wood 
v. Saunders. 


Pollex 35. 


1 


be for the third ſon and the heirs male of his 


body, with like limitations to the other ſons; the 
eldeſt ſon died without iſſue, living the ſecond 
ſon ; and the Earldom of A. did deſcend to the 
ſaid ſecond ſon. Whether the executory limi- 
tation over to the third ſon upon that event 
was good, was the queſtion. And Lord Not- 
ting bam, upon the ground of its being a limi- 


tation to take effect upon the dying without 


iſſue, within the compaſs of a life then in being, 


decreed it was a good limitation to the third 


ſon, contrary to the opinion of the three chief 
juſtices who aſſiſted him; this decree was after- 
wards reverſed by Lord Keeper North, but 


that reverſal was again reverſed upon an ap- 
peal to the Houſe of Lords, who eſtabliſhed 


Lord Nettingham's decree. 


Here we are to obſerve, that an executory 


deviſe of a term, and the limitation of the truſts 


of a term are governed by the ſame rules. 


So where the teſtator poſſeſſed of a term for 


years, deviſed the lands to B. and to the heirs of 


his body, and if B. ſhould die without iſſue, 
living C. then to C. the court held this a good 
limitation to C. the contingency being to ariſe 
within the compaſs of a life in being. 


And again where a teſtator deviſed his term to 


his wife for life, and after her death to R. F. for 
ee 
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life, and after her death to T. F. and his 1 1 Abr. 


children, and if the ſaid T. F. ſhould happen 2 3 
to die before the expiration of the faid term, WY 


not having iſſue of his body then living, then 
to go over to D. for the reſidue of the term; 


this limitation to D. was decreed good, the B 


contingency being contined to a death without 


iſue then living; for though it was contended; 


that the words then king related only to the 
other words before the expiration of the term, yet 
it was anſwered, that thoſe words mult relate 
to the time of the death, otherwiſe there would 


be no difference between this and the common 


limitation over of a term if one die without iſſue; 
for there it muſt be intznded dying without iſſue 
b-fore the expiration of the term, there being no- 
thing to limit over after the expiration of the 
term. 


So an appointment by will to 4, and if he died 3 . 
without iſſue under twenty-one, then over to 1 TRE 270. 


others, was held a good limitation by way of 
executory deviſe; as it depended on a contin- 
gency to ariſe within the compals of a life then 


in being. 


It is the 9 if the dying without iſſue be con- Vide fopra, | 
fined to the compaſs of 21 years after the pe- 125 


nod of a life in being. 


et- 


This appears in the caſe of Maddox and ſupra 329. 


Stains above cited, and will further appear in 
Aa 2 the 


Sheffield v. 


Lord Orrery. 
3 Ack. 292. 


Vide infra, 
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the caſe of Stephens v. Stephens, and in other 
caſes cited hereafter, in reſpect to the eventual 
validity of a ſubſequent executory limitation, 


where a preceding one ä not to rake 
effect. 


; Again in the cafe of Sheffield v. Lord Orrery 


where the teſtator, if he ſhould leave no legi- 


timate fon or daughter who ſhould lende any 
child bebind them, in ſuch caſe of their dying 
without leaving iſſue behind them, willed and 


directed, that C. ſhould have his eſtate both 


real and perſonal, &c. one queſtion was, whe- 
ther the limitation of the perſonal eſtate, was 
not too remote ? Lord Hardwicke held that the 
limitation being confined to the period of a 
life, was warranted by the rules of law; and ke 
obſerved, that although it was certain that a 
limitation of a perſonal thing, could not be al. 

lowed after a dying without iſſue generally; 
yet if it were confined to the extent of a life or 
lives in being, or within ten months{or the birth 
of a child) after a life in being, or to the death 
of ſuch child before the age of 21, the limita- 
tion would be good. 


Indeed with reſpect to executory deviſes of 
terms for years, or other perſonal eſtates, the 
court of Chancery has very much inclined to 


lay hold of any words in the will, to tie up the 


generality 


* n. _ » "_ — 
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iſſue, and confine it to dying without iſſue [iv- 
ing at the time of the perſon's deceaſe. | 


Thus where A. deviſed lands to his wife for 
life, remainder to his ſon T. and his heirs ; 
provided thar if the ſaid T. ſhould die withour 
iſſue of his body, then he gave 1001. a- piece to 
his two nieces C. and D., to be paid within fix 
months after the death of the ſurvivor of bis ſaid 
wiſe and ſon T. by the perſon who ſhould in- 
herit the premiſes, and in default of payment 
as aforeſaid, the teſtator deviſed the lands to the 
legatees for payment: this dying without iſſue 
was conſtrued a dying without iſſue living at bis 
death (for it clearly appears, that an indefinite 
failure of ĩſſue at any time was not meant, by 
the legacies being limited to be paid within 
ſix months after the death of the ſurvivor of 
the mother and ſon) and therefore upon the 
event of ſuch a contingency, the limitation 
would have taken effect: but as the ſon died 
leaving 1ſſue, though that iſſue died within fix 
months after the death of rhe fon, the court held 
the legacy not due; as the contingency (of 
dying without iſſue then living) had not hap- 
pened, _ 


18 is faid indeed in the report of this caſe, 
that where a legacy is given on a dying without 


iſue, it ſhall be underſtood a dying without 
Aa 3 iſſue 


generality of the expreſſion of dying without 


Vide 2 Atk. 
313. 
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iſſue hen Nivins. But it is to be obſerved that 
fuch a conſtruction was not neceſſary to make 
the limitation good in this cafe, for the reaſons 
I have given; and that ſuch a conſtruction is not 
allowed, without ſome rellriftive circumſtances 
in the limitation, Vide Fitz-Gib5. 68. Green v. 
Rod. and 1 Burrow 272-3. and other caſes here. 


after cited. 


Target V. 
Cxaunt. 


1 P. W. 432. 


2 P. W. 534. 
Hughes Ve 
Sayer, 


So where a teſtator deviſed to his fon A. for 
ic, and no longer, and after his deceaſe to ſuch 
of A's iſſue as A. ſhould by will appoint; and 
in caſe A. ſhould die without 1fue, then he de- 
viſed the lands over. Theſe words upon the 
whole of the will were conſtrued to mean iſſue 


living at his death; becauſe it was to be intend- 


ed ſuch iſſue as 4. ſhould or might appoint 
the term to, viz. iſſue then living. 


Again where C. having two.nephews A. and 
B. deviſed the ſurplus of his perſonal eſtate to 
them, and if either of them ſhould die without 


children, then to the ſurvivor. It was held 


Chare Prec. 
528. Nicholls 
,. Skir ner. 


that dying wiibout children muſt in this caſe 
be taken to be dying without children then liv- 

ing; becauſe the immediate limitation over 
was to the ſurviving deviiee— So where A. de- 

viſed portions to his four children, payable at 
their reſpective ages of 21 or marriage, and in 
caſe any of them ſhould die-before the time of 
payment, or without iſſue, then his or their 
| portion 


4 La "= — _ 


[ 359 ] 


portion to go to the ſurvi vors or ſurvivar, and 
his heirs: it was held this could not be a dy- 
ing without iſſue generally, but fo as the ſurvi- 
vor might take; which muſt be during the life 
of ſome one of them, and ſo was good. 


And where the teſtator made his wife exe- 
cutrix, and gave her all his goods and chat- 
tels, provided that if ſhe ſhould die without 
iſue by the teſtator, then after ber deceaſe 801. 
ſhould remain to the teſtator's brother ; the 
words then after were taken to mean immedi- 
ately after, and conſequently to reſtrain the dy- 
ing without iſſue to the time of her death. 


So where a term was deviſed to . for life, 
remainder to ſuch children as the teſtator ſhould 
leave at the time of his death, and if all fuch 
children ſhould die without leaving any iſſue, 
then to B.: this was a goodexecutory deviſe to 
B. and the words Without leaving any iſſue“ 
were underſtood to mean *© leading any iſſue at 
the time of their deaths.” Again where 
one deviſed a perſonal eſtate, in cruſt, ro be 
ſettled on his daughter or the heirs of her body, 
but in caſe his ſaid daughter ſhould die leaving 
no heirs of her body, then over to others; Lord 


Pinbury v. 
Elkin. | 
i P. W. 563. 
Vide Paine v. 
Stratton, inſta. 


3 P. W. 258. 
Arkinſon v. 
Hutchinſon. 
Vide ſame 
int. 
1 P. W. 663. 
F orthv.Chap- 
man, cited 
infra. 


2 Atk. 642. 
Read v. Snell. 


Hardwicke decreed the limitation over good, | 


upon the contingency of the daughter's dying 
without iſſue living at her death; as he conſi- 
dered the word leaving as relating to that time. 

Aa 4 So 
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« Ack. 396. So in another caſe, where the teſtatrix gave 
Lampley v- to her two aleces F. and L. each one half of 
Blows. the produce of bank ſtock, and to their isa, 
and if either of them ſhould happen to die be- 
fore the legacy became due to her, and leave 
no iſſue, the ſhare of her ſo dying ſhould go to 
the ſurvivor; the words and leave no i//ue were 
conſtrued © leave no iſſue living at the time of 

& her death.” 


Sd Cle. It has indeed been held, that where the in. 
ver. tere/t of money was deviſed to one for life, and 
— e il he die weithout Mee, the principal to go over z 
ſame caſe that ſuch a limitation was good; upon a diſ- 
2 Vern. 38. tinction taken, between the deviſe of the inte- 

reſt of money, and of money itſc!t: But that 

diſt inction has been repeatedly over-ruled and 

exploded, as appears in the above cited cafes 
ſopra, page of Batter field v. Butterfield, and of Dau v. 
347+ Pit. r Hoizgiiter 


There is a caſe of a very different nature 

from the foregoing, where a portion for a 

daughter limited after an indefinite failure of 

1 Lev. 35. iſſue-male was allowed to take place. It was 
— ng did. the caſe of a ſettlement on huſband and wife, 
102. for their lives, remainder to the firſt, Sc. fon 
in tail-male, and if the huſband ſhould die 

dit bout iſſue male, remainder for a term to raiſe 

15004.” for portions for daughters; the hut- 

band died, leaving iſſue a fon and a daughter: 

the 


1 1] 


the ſon died without iſſue; it was adjudged 
that the daughter ſhould have the 1300 l. 

for that whenever the iſſue · male of the huf. 
band failed, he might properly be ſaid to be 
dead without ĩſſue- male: here we obſerve, as, 


there was a preceding eſtate · tail, a recovery 
ſuffered by tenant in tail would have barred 
this term, and the daughters portions; and 
cherefore the allowing the limitation to take 


effect, was not running into the inconvenien- 
ces of an executory deviſe, limited on fo. re- 
mote a contingency z becauſe this limitation 
was liable to be barred, whereas an executory 
deviſe is-not. 


But though the courts, inthe caſe of. perſonal 
eftates, generally incline to pay attention to 
any circumſtance or expreſſion in the will, that 
ſeems to afford a ground for conſtruing a li- 
mitation after dying without iſſue, to be a dying 
without iſſue living at the death of the party, 
in order to ſupport the deviſe over. Yet 
in the caſe of a real eſtate, it ſeems the con- 
ſtruction is. generally otherwiſe z for there we 
are to conſider the intereſt of the heir at 


law is concerned; which is always much 2 


tavoured by our laws. 


— « addr gwre net. 
of his real and perſonal eſtate to his nephews 
M. and C. and if either of them ſhould depart 

this 


Cc 


Ws 
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Chapman, 
1 P. W. 667. 


Wade 3 Atk. 
288. 
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this life, and leave ub iſſue of their reſpective 
bodies, then he gave the ſaid premiſes to D. 
Here Lord C. Parker obſerving that the de- 
viſe carried a freehold as well as a leaſchold, 
nevertheleſs, thought it might be reaſonable 
enough to take the ſame wordn two different 
ſenſes, as to the two different eſtates; and that 
as to the freehold, the conſtruction ſhould be, 
if V or G. died without iſſue, generally, and as 
to the leaſchold the ſame words might be con- 
ſtrued to mean a dying without leavin iſſue a: 
their death. 


Mr. P. Williams indeed, in a note upon this 
caſe, ſays, that by the will the Iimitationover was 
exprels]y reſtrained to the leaſehold, though in 
Lord Macclesfield's notes that word was omit- 
ted. But it ſeems that Lord Hardzwrcke in the 
caſe of Sheffield v. Lord Orrery obſerved, that 
Mr. Williams is miſtaken in that note, for that 
upon looking into the caſe, it appeared, that 
both freehold and leaſchold were deviſed by 
the ſame words. 


Again where a teſtator having two ſons . 
and R. deviſed, that if V. his eldeſt ſon ſhould 
happen to die, and leave no iſſue of his body law- 
fully begotten, that then and in that caſe, and 
not otherwiſe, after the death of . his ſaid 


ſon, he gave and bequeathed all his lands of in- 


heritance in L. unto R. to have and to hold the 
ſame 
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ſame after the death of the ſaid . to him and his 
heirs; it was held, that V. took an eſtate- tail by 
implication; and that the limitation to R. was 
2 remainder, and not an executory deviſe. 


We may obſerve, that in all theſe caſes: of 
perſonal eſtates, where ſuch reſtrictive circum- 
ſtances as I have been inſtancing, appear, it 
matters not whether the term or other perſonal 
eſtate be limited to the firit deviſee or legatee 
i-definitely, as in the above cited caſes of 
Hughes v. Sayer and Forth v. Chapman; or for 


lif: expreſsly as in Target v. Gaunt above cited; 


or to ſuch legatee and bis heirs, or beirs of bis 
body, or iſſue, or children, as in the caſes of Lamb 
v. Archer, Read v. Snell, Lampley v. Blower, and 
Fletcher*s caſe above cited; for the reſtriction it 
ſeems is equally valid under any of thoſe circum- 
ſtances, and gives effect to the limitation over. 


A diverſity has in ſome caſes been contended 
for, between a limitation of a term, by ſuch 
words as in the caſe cf a real eſtate would give 
an expreſs eſtate- tail, and a limitation of the 
ſame by ſuch words, as in the caſe of a real 
eſtate would only give an eſtate- tail by implica- 
tion; upon this principle; that where the 
words of a will, if uſed with regard to an inhe- 
ritance, would give an expreſs eftate-tail, there 
the ſame words applied to a term will paſs the 
whole intereſt in that term; but that, where 


the 


Vide 1 P. W. 
433+ 
3 P. W. 260. 


che words of the will, if applied to a freehold, 
would give an eſtate-tail by implication only, 
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_ there they will not enure to give the whole in- 


Vide 1 P. W. 


609. 


rereſt in the term; and conſequently, that 
where a term is limited to one, and if he die 
without iſſue, remainder over, this limitation 
will not veſt the whole term in him, as a limi- 
tation to the heirs of bis body or to bis iſſue 
would do; but are always to be underſtood re- 
ſtrictively, and to relate only to his dying wich- 
out iſſue /iving a! his death, and therefore give 


him the term only during his life. 


_ The ground of the diſtinction is this; in re- 
ſpect to an inheritance, the words, dying without 
iſſue, are taken to mean an indefinite failure of 
iſſue, in order to create an eſtate- tail in favour 
of the iſſue; who are capable of taking an in- 
Leritance; but with reſpect to a term, ſuch a 


conſtruct ion cannot benefit the iſſue, becauſe 


a term cannot deſcend to them. In ſome in- 


ſtances, it is true, the court ſeems to have coun- 
tenanced a diſtinction of this ſort; as appears in 
P. W.'s reports of ſome of thoſe caſes which J 


have laſt cited from him; but in all thoſe caſes, 


as I have before noticed, there were ſome cir- 
cumſtances in the will, which the court obſer- 
ved confined the generality of the expreſſion, 


Aying without iſſue to ching wit haus iſue then 


living. This appears in the reports of the re- 
ſpective caſes, except in that of Forth and 
: Chapman, 
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Chapman, in which P. Wut. does not notice 
the court's regard to the particular penning of 


Forth . 
man. 
vide ſupta. 


the will. But Lord Hardwicke it ſeems in the p 362. 


caſe of Beanclerk v. Dormer obſerved, that be 
was counſel himſelf in that caſe of Forth and 
Chapman; and that by the note he took on the 
back of his -brief it appeared, that Lord Mac- 
clesfield laid a good deal of weight on the 
words, and leave no iſſue. And again in che 
caſe of Sheffield v. Lord Orrery it ſeems Lord 
 Hardwicke ſaid that Lord Macclesfield decreed 
the limitation in Forib v. Chapman good upon 
the word leave no iſſue; and in the caſe of 
Garth and Baldwin it was again obſerved, that 
in Forib and Chapman the court went on the 
word leaving. | | 


It is obvious, that if the court had grounded 
their deciſions on the diſtinction I am ſpeak- 
ing of, it would have been needleſs to have in- 
quired into, or inſiſted upon thoſe circumſtan- 
ces of reſtriction, upon which, in delivering 
their opinions, they laid ſo much ſtreſs. Be- 


2 Ack. 313. 


3 Ack. 288. 


2 Vez. 64% 


fides, where no ſuch circumſtances have ap- 


peared, it has been determined, that the limi- 
tation of a term over after a dying without 
iſſue, even in ſuch cafes where the limitation 
could only have given an eſtate-tail by impli- 
cation in a teal eſtate, is to be taken in the le- 
gal extent of the expreſſion ; and therefore the 
limitation over being (in that ſenſe) too remote, 

| acts 


ſopra. p. 342. 


Fitz. Gibb. 
68. 
Green v. Rod. 
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is utterly void, This appears in the caſe of 
Love and Wyndbam before cited, where the firſt 
limitation was not even indefinite, but was ex- 
preſsly reſtrained to the life of the legatee. 


So where a leſſee for 1000 years without im- 
peachment of waſte, deviſed to L., and if he 
ſhould die without iſſue, then to B.; the court 
held that the remainder was void, and that the 
whole veſted in L., his executors and admini- 
ſtrators.— And where a perſonal eſtate was de- 
viſed to A., and in caſe ſhe ſhould die without 
iſſue, then to B., it was reſolved that the deviſe 
over to B. was void, and the whole decreed to 
A. 


Again in a later caſe, where 4. poſſeſſed of 
a perſonal eſtate, appointed by will, that it 
ſhould be ſold, and the money ariſing from the 
ſale be to the uſe of his ſiſter M., and if ſhe. 
ſhould die without iſſue, it ſhould go equally 
between his other ſiſters; and in a ſubſequent 
clauſe it was ſaid, ben after ibe deatbof his ſiſter 
M. in manner aforeſaid, Sc. There it was 
contended, that although the firſt limitation 
to M. contained nothing to reſtrain the gene- 
rality of the meaning, of dying without iſſue ; yet 
the words in the ſubſequent clauſe then after 
the death amounted to a reſtriction, which con- 
fined it to a dying without iſſue living at the 
death of M. But the court obſerved that the 
words in manner aforeſaid, prevented ſuch a 
conſtruction, 


36% | 
conſtrud ion; becauſe they referred to the firſt 


i nitation, and were tantamouat to a repetition, 
of it; which being a dying without iſſue gene- 


rally, the limitation over was too remote, and 
therefore void. 


Theſe authorities dire ly overturn the di- 


ſtinction above mentioned in both its points, i. e. 


as well in reſpect to the validity of the ſubſe- 
quent limitation over, as in regard to the whole 
not veſting in the farlt deviſee or legatee. 


And though Lord 7. alhs t fremed to ! 
the diſtinction in the caſe of Aikinſen v. Hat- 
chinſon, yet it was only by way of auxiliary ar- 
gument; he by no means appears to have 
founded his opinion or decree in the caſe upon 
it; nor indeed was there any call for itz for 
the words there, were, without leaving iſſue, the 
import of which I have conſidered ; and in 
regard to which words Lord Talbot obſerved, 
the caſe of Forth and Chapman was in point, as 
there could be no difference between the words 
without leaving iſſue, and leaving no iſſue ; he 
founded his decree therefore upon the prece- 
dents in point. And it is further obſervable, 
that in Atkinſon v. Hutchinſ;n there was a pre- 
ceding limitation upon the death of- any of the 
children without leaving iſſue, to the ſurvivors 
of them; now this ſtrictly was not appli- 
cable to an indefinite failure of iſſue, becauſe 

confined 


Ar kinſon w. 
Hutchin ions 
ſupra 359. 
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' confined to a ſurvivor and it was but reaſart- 


able to give the ſame words the ſame conſtruc. 
tion in the ſubſequent limitation, which t 
muſt bear in a limitation immediately preced- 
ing, applied to the ſame ſubject. 


And fo in a caſe of later date, where the 
teſtator ſaid, M. D. I make my /ole beir and 


2 Alk. 308, executrix, and if fbe die without iſſue, then to go 
Beauclerk v. to L. B. Lord Hardiwicke held, that no ab. 
ae hoes. Lerecrhority came up to fupporting the poiat, thit 
573. 9 ex vi termini ſuch a limitation of a perſonal 
gp Lig te v Ar eſtate ſhould be confined to a dying without 


Jan. 1769. 
Keily v. 
Fowler, 


iſſue living at the death of the firſt raker ; and 
that as the limitation was general, and not 
reſtrained by any circumſtance in the will, the 
deviſe over was void. And his Lordfhip 
was of the ſame opinion in a ſubſequent caſe, 
when he ſaid, © Where there is a deviſe of 3 


'& leaſe for years to a man, and if he die with: 


«* out iſſue, remainder over; there is no doubt 
* by the whole intereſt veſts in the fit 
* taker.” 


79514) 


Indeed, ſince the caſe of Beauclerk v. Dorner, 
there has been the caſe of Keily v. Fowler de- 
rermined in the Houſe of Lords, upon an 
appeal from the court of Chancery in Ireland: | 
where . C. left and bequeathed, unto his 


daughter and only child, all his worldly ſub- 


ſtance, lands, ſtock, corn, debts, and houſhold 
goods, 


369 J 
eee 
of his executors therein mentioned : but in caſe 
he married without the conſent of his execu- 
tors, ſhe was to have only twenty cows and a 
horſe for her whole fortune : and after nam- 
ing A. and B. his executors, he appointed, 
that in caſe his ſaid daughter ſhould die with- 
owt iſſue, all his ſaid ſubſtance ſhould re- 
turn back to bis executors, to be diſtributed as 
he ſhould thereafter direct. And laſtly 1 in 
calc his daughter ſhould marry. without con- 


kent, or die without iſſue, he appointed that all 3 


his. ſaid ſubſtance, c. ſhould return back % 
bis execulors to be by them diſtributed in man- 
der following ; viz, to his nephew J. D. 1000. 
10. H. E. 50.1, to each of his executors aforeſaid 
591. to his daughter twenty cows and a horſe 
only, and the remainder to be equally 8 
amongſt the children of his ſiſter E. F 


The queſtions Vas "whether the limitation over 
of the perſonal eſtate after the death of the teſ- 
tator's daughter without iſſue was good? The 
court of Chancery in Ireland-held it was: and 
their decree was confirmed by the Houſe of 
Lords here, upon the opinion of the Judges, 
that the bequeſt over was to take effect on the 
death of the en without iſſue then liv- 


* 
f N , 


«UY N 7119 


* Now 
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Nov in this cafe, we may obſerve, a material 
circumſtance reſtrictive of the general import 
of the words die without iſſue ; which was, that 
in ſuch event, the eſtate, &c. was directed to 
return hack to bis exerutors, to be diſtributed 
by them (viz. the executors he had named, 


for upon the ſame event he gave to each of bit 
execu/ors fbreſaid 30 l.) Now'this was à per. 
aua tr uit in thoſe particular executors, to be 
performed by them, atter che determination of 
the firſt eſtate by either of the two events, of 
his daughter's; marriage without conſent or 

her dearh wichout iſſue. Therefore we muſt 
fuppoſe' rhe teſtator to have conſidered both 
theſe events to be ſuch, as if they happen- 
ed at all, woula in all probability happen 
in the life-time of his ſaid executors, or 
one of them ; otherwiſe we make him repoſe 
2 truſt in his exeeutors, inconfiſteut with a 


probability of their living to perform it. 


Bur a general indefinite failure of ĩſſue is an 
event, incomemplation, tooremore to beconfin- 
ed to the period of any life in being; therefore 
it was reaſonable in this caſe to conſtrue the 
words dying without iſſue, dying without iſſue 
then living; in order to reconcile the extent of 
the limitation to his daughter, to the nature 
of the truſt repoſed in his executors, and make 
the whole will conſiſtent. As to any thing 
that might be inferred from the deviſe over 
to his ſiſter's children being intended as a 


per ſona 
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perſonal proviſien for them, af ec may in all 
caſes be inferred from a deviſe over to any 
relation or other perſon ; and therefore I con- 
ceive amounts to nothing at all: nor indeed” 
did the caſe want any further aſſiſtance ; for 
the circumſtance reſpecting the truſt in his 
executors, was particular and ſtrong. © 


I therefore apprehend, the judgment in the 
caſe of Reih and Fowler, does not at all claſh 
with the deciſion of Lord Hardwicke in the 
caſe of Benuclerł v. Dormer. But that both 
thoſe caſes concurred, in confirming the very 
fame diſtinction in regard to the effect or va- 
idity of an executory limitation of perfonal 
eſtate after a dying uit bout iſſue, under dif- 
ferent circumſtances of latitude or reſtriction, 
as the whole ſeries of preceding caſes ſeems to 
fave furniſhed* us with, if we claſs and efti- 
mate the reſolutions in theſe cafes according 
to the ſeveral grounds on which they avpear 
ro have been founded; and that the diſtine- 
tion thus to be collected, from a general com- 
parative view of all the caſes upon this point, 
appears er more nor leſs than this, 
dür. 


That ns d Babes of a per- 
foual eftate, after a dying w:/bonr iſſue, thoſe 
words ſhall: not ex vi rermini, and without the 
concurrence of any other circumſtance of in- 

Bb 2 tention, 


1 Eq. Abr. 


362. pl. 12. 
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tention, ſignify a dying without iſſue hen /;v. 
ing, even though the limitation is in the na. 
ture of an eſtate- tail by implication only; yet 
on the other hand they ſhall not ex vi termini, 

when there is any other circumſtance of in- 
tention, import an indefinite failure of iſſue, 
even though the limitation is in the nature of 
an expreſs eſtate- tail; but that in either caſe, 
if the limitation reſts ſolely upon the uſual 
extent and import of thoſe words, the limi- 
ration over is too remote, and therefore void 
and the whole veſts in the firſt deviſce or le- 
gatee; but that in either caſe, the ſignification 
of theſe words may be confined to a dying 
without iſſue then living, by any clauſe or cir- 
cumſtance in the will, which can indicate or 
imply ſuch intention, 


þ — 


But however, it has been ſaid, that where 
a perſonal eſtate was limited to one for life 


. expreſsly, and if he die without iſue, remainder 


over, ſuch remainder over was good; be- 
cauſe the expreſs eſtate for life ſhould not 
be enlarged by mere words of implication. 
The place cited for this point in 1 Eg. Abr. is 
1 Chanc. Rep. 411. which muſt be an error in 
print, for there is no ſuch page or caſe in the 
book; in 2 Chance. Rep. 410, indeed, there is 
the caſe of Smith v. Clever, which is alſo re- 
engt in 2 Vers. 252 in neee held, 

where 


22 


1 


where intereſt of money was bequeathed to one 
for life, and if he ſhould die without iſſue-, the 
principal to remain over, that the limita- 
tion over was good. But that deciſion turned 
upon a different principle; for that caſe was 
determined upon à diſtinction taken, be- 
tween a bequeſt of the intereſt of money to 
one for life, and a bequeſt of the money it- 
ſelt. A diitinction which appears to have 
been ſince exploded in the caſes of Butterfield 
v. Buit:rfield and of Daw v. Pitt before cit- 
ed. And indeed from the general tenor of 
the caſes cited in the preceding pages, it may 
be collected, that, with reſpect to the validity 
of the limitation over, it is the ſame thing, 
whether the deviſe of a perſonal eſtate be to 
one for life expreſsly, and if he die without 
ue, remainder over; or to one (indefinitely) 
and if he die without ifſue, remainder, over. 
Thus in the caſe of Love v Wyndbam, the 
deviſe was to one for life expreſih, and if he 
die without iſſue, remainder over; and yet the 
remainder was held void. 


So in a caſe where a teſtator deviſed a term 
to truſtees in truſt for his ſon 7. for ſo many 
years of the term as he ſbeuld live, and after his 
deceaſe, in truſt for the iſſue- male of T. law- 
fully begotten, for ſo many years of the unex- 
pired term as ſuch iſſue male ſhould live, and 
when the iſſue- male of his ſaid ſon ſhould hap- 


Bbz pen 


Vide ſupra, 
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Supra, p. 342. 


Clare v. 
Clare. 

Caſ. Temp. 
Talb. 21. 
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? pen to be extin&? then in truſt for his ſecond 
fon . for tie, remainder over, Sc. and 
made 7. ſole executor and reſiduary legatee;, 
T. died without iſſue · male; though Lord 9b. 
held in this caſe that the ſubſequent limitation 
to the iſſue did not enlarge the expreſs eſtate 
for life given to the firſt deviſee; yet he alſo 
beld that the remainder over upon the extinc- 
tion of iſſue-male, (which is equivalent to a 
ching without iſſue, when taken as an indefinite 
failure of iſſue) was void; and that T. became 
intitled to it by che reſiduary deen to - 


If there is any difference between a W 
of a term, c. to one for life expreſsly, and if 
be die without fue, remainder over; and a 
1 limitation. to one indefinitely, and if he die 
without iſſue, remainder over ; it ſeems to be 
this; that in the latter caſe, (where there 
no reſtritive circumſtances to confine ir 
dying without iſſue ben living) che whole os 
in the firſt deviſee ; whereas in the former 
it may, in ſome inſtances at leaſt, be conſidered 
as returning to the executors or perſonal te- 
preſentatives of the — after the death of 
_ tenant for life. 


d In "Y br an thier 
. is no ſuch reſtriction as above mention- 
250 Sele . ed) the whole veſts in the firſt deviſee or le- 


Saltern ſupra patre, appears from the above cited caſe of 
* Burford 
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Burford v. Lee and the other caſe cited from 
Freeman; as well. as from other caſes which 
might be cited: and that in the former caſe, 
it may ſometimes be conſidered as returning 
to the executors. of the teſtator, ſeems to be 
an inference afforded by the above cited caſe 
of Clare V. Clare; where Lord Talbot held, Supra, P.373s 
that the limitation to the iſſue did not enlarge | 
the expreſs eſtate for life ; and conſequently 
that T. did not take the whole term by virtue 
of the limitation; but that the reſidue of the 
term, after his life- intereſt, veſted in him as 


— legaree of his father. 


For though "fans. ther wh term 

is deviſed to one for a day, or an hour, it is 

held to be a deviſe of the whale term, if the 

deviſe over be void, and it appear to be the Vide P. W. 
f intention of the teſtator to diſpoſe of the whole — 
from his executors. Yet, if ſuch intention 
does not, appear, then it has been held, that a 
Lmitation of a term to one for life, does not 
veſt the Whole ſo abſolutely in him as to be at 

his diſpoſal, but leaves 4 poſlibllity, (viz. 
| upon the death of the deviſee within the term) 

of reverter in the executors of the teſlator. 

Thus where A. poſſeſſed of a term for gg 1 Salk. 231; 
. Fears, deviſed it to B. for life, and then to C. — yres v. 
dor lie, and ſe on 10 fye others ſucceſſively vide Taler. 
eee ene 12. 
o So bio awodn. MP A2 S 


term was limited in truſt for one for life, then 


tion, Whether _ 1 to S. C. was 
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queſtion v ho ſhould have the reſidue of the 
term, 1 revert to the execy- 
. the teſtator. | 


wa the diſtin&ion between a dying 8 
out iſſue generally, and a failure cf iſſue con- 
fined to the period of a life in being; it ſeems 
to follow, that though an executory deviſe ix 
tail or in fee to one in eſſe after a dying without 
iſſue, is void; yet an executory deviſe: fer life 


to one ix eſſe, to take place after a dying with- 


eut iſſue, may be good; becauſe in the latter 
caſe, the future limitation being only for life 
of one in efſe, it muſt neceſſarily take place dur- 
ing that life, or not at all; and therefore the 
failure of iſſue, in that caſe, is confined to the 
e of a life in being. 


Upon this principle it appears huurthe re- 


* , "ſolution in the caſe of Oakes v. Chalfont, may 


be accounted for and maintained; where a 


for his wite for life, then for B. for life, then 
for his children for their lives, and for want vf 
fach iſſue, to J. for lite, then to his children 
for their lives, and tor want of ſuch iſſue, then 
to S. C. for life, with other limitations over. 
The firſt deviſee an his wife died, and g. 
and F. died without iſſue; and upon the queſ- 


* 7e. | « good ? 


T 2339 ] 


good? It was "adjudged" that it was good. 
Here we obſerve, the limitation to S. C. 


was only for lite, ſo that if all the preceding 
truſts did not fail or expire in the life-time of 
$. C., that limitation could not to take effect; 
and conſequently ĩ it was confined to the period 
of a life in being, viz. the life of S. C, and 
Wente did not create a . g | 


So in another caſe, win A. tenant for 15 2 P. W. 608. 
mise to truſtees for 99 years, if be ou King + 4 
ſo long live, in truſt for herſelf during her ton. 
widowhood, and after her marriage, then in 
truſt for C. her ſecond ſon and the heirs of his 
body, and if he died without iſſue, then in truſt 
for D. her next ſon. Upon the queſtion, 
whether the limitation over to D. was good? 

It was ſaid, that the only objection to limiting 
a term to one and the heirs of his body, and 
then over in default of iſſue, was, becauſe it 
would make a perpetuity ; but here the whole 
term being to determine on A.'s death, there 
could be no perpetuity ; nor, indeed, could 
there; for the ſubſequent limitation could not 
poſſibly take effect, unleſs it was in the life- 
time of A. The court, it appears, gave no 
opinion on this point; but the reporter (with 
good reaſon, as it ſeems) adds : ideo qu ere, tho 
it ſeems rather to be a good limitation of the 
. * truſt, and within the reaſon of the Duke of 


"D « Norf«lk's 
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* Norfalt's caſe and the ſeveral other ſubſo- 


And upon the ſame principle Lord Harl. 
wicke obſerved, that if a man limits a ſum of 
money, on failure of ifſue of the bodies offi 
band and wife, to any other perſon in tail, it 
would be void as an executory deviſe; | being 
$00 remote as dependigg upon a dying with- 
out iſſue generally, but where the limitation 
over is for life, there i it is a reaſonable conſtruc- 
tion to confine it to a failure of iſſue during 
x life in being; which bad been held in the 
caſes of executory deviſes to be good, it it 
falls within the compaſs of ever ſo many lives 

ID being at the ſame time. 
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of other Watters relating to 
* extcutorꝝ Deviles. 


'E have ſeen, i in the preceding part of 

this treatiſe, that in reſpect ro limita- 
tions of real eſtates, where an eſtate for life is 
given to the anceſtor, followed by a limita- 
tion to his heirs general or ſpecial, the ſubſe- 
quent limitation veſts in the anceſtor, and the | 
heir takes not by purchaſe. But in the limi- Dod v. Die- 
tation of perſonal eſtates, a ſimilar rule does m_ ph 
not always hald. If a term be deviſed to one pl. 25. 


for life, and afterwards to the heirs of bis body, by Ye 


theſe words are generally words of limilation, 3 Alk. Ack. 398 
and the whole veſts in the firſt taker : as is . Pitt 


evident from ſeveral of the caſes before cited. ſupra p. 347- 


So where a term was limited in truſt for &. Theebridge 
during her life, and immediately from and after 2 | 
her deceaſe, to the heirs of the body of S. Vide inf 
lawfully to be begotten, if the term ſhould fo p- 283- 
long endure, and in default of ſuch iſſue, then 


to B. Lord Hardwicke expreſſed himſelf of 
opinian, that the whale term veſted in S. | 


And again, where real and perſonal eſtate Garth v. 
was deviſed to truſtees in truſt to pay the pro- — bk 
fits to G. during his life, and afterwards to 
pay the ſame to the heirs of his body. Lord 
} (Hardwicke held that the perſonal eſtate veſted 
abſolutely in G. by this limitation. 

How- 


F 1 


However, if there appears any other cir. 
cumſtance or clauſe in the will, to ſhew the 
intention that theſe words ſhould be words of 
purchaſe, and not of limitation, then it ſeems 
the anceſtor takes for life only, and his heir 


will take by purchaſe. —1 ſhall firſt inſtance 


2 Vern. 362. 
2 Freem 231. 
Dafforne v. 
Goodman. 


this in two caſes of limitations of the truſts of 
a term in marriage-ſettlements. But J have 
before obſerved, that executory deviſes and 
the limitations of the truſts of a term, are 
governed by the ſame rules. 


Thus where a term for goo years was af- 
ſigned in truſt, to permit the huſband and wife, 
and the ſurvivor of them, to receive the pro- 
fits for ſo many years as they, or the ſurvivor 
of them, ſhould happen to live, and after 
their deaths, to the uſe of the heirs of the body 
of the wife by the huſband to be - begotten ; 
Lord Chancellor Jefferies - decreed that the 
whole veſted in the wife; but afterwards the 
Lords Commiſſioners decreed that the heir of 
the body took by purchaſe, and that it did 
not veſt abſolutely in the mother who fur- 
vived, ſo as to go to her adminiſtrator. This 
laſt decree was afterwards affirmed in the 
Houſe of Lords, though the Judges were ſix 


to two againſt it. The ſame point was after- 


wards decreed in à ſimilar caſe of Dafforne v. 
Goodman ; where a term was aſſigned i in truſt 
to permit J. to receive the profits for ſo ma- 

| | | hy 
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ny years of the term as he ſhould live, and 
after his death to permit. A. his intended wife 
to receive the profits for fo many years of he 
term as, ſhe ſhould live, and after both their 
deaths, to permit the heirs of the body of 4. 
to be begotten by the ſaid J. to enjoy the 
lands for the reſidue of the term. This lat- 
ter decree was grounded on the authority of 
the preceding. | | 

x Fo. ob w#S 65%. 
It is true no particular expreſſion in either 

of theſe caſes, determined. the intent tobe, that 
the heir of the body ſhould take as a pur- 5 cj 
chaſer z but . theſe being caſes of  marriage- 
ſettlements, it was reaſonably enough interred, - 
that the iſſue of the marriage were intended 
objects of the ſettlement, and the term not 
delizned to veſt wholly in the mother. But 
afterwards, in a ſubſcquent caſe of a marriage: | 
ſettlement, a decree at the Rolls, grounded | 
upon. the caſe. of _ Peacock. v. Spooner, was re- | | 
verſcd, and the limitation to re e 
decreed to be void. 


The cauſe was a On the | marriage * 1 P. W. 132. 
A. his grandfather aſſigned a 1 for 100 47 Web v. Web. 
and after chair deaths for tbe Fel of the bodies And vide 
of A. and his ſaid wife: the wife died leaving ue 3 


iſue, A. ſurvived ; it was determined that Rod. ſupray/ | 
"the P. 2 


Vide 2 Vez. 
660. 


382 J 
de whole! term veſted in . — This laſt cas 
appears to have been the ruling authority ever 
fince in caſes of the like nature; and that of 
Pearoct v. Spooner, it ſeems, is only attended 
to in caſes exactly the ſame in ſpecie with itſelf 


as was that of Dafforne v. Goodman, as re- 


_ potted by Freemas. 25 3 | | 
But threat have been other Wy" which have 


5 Proceeded entirely upon circumſtances of evi- 


Vide Barnar- 
dift. Rep. in 
Ehanc. 199. 

2 Vezey 660. 


8 Snell. 
2 Atte. 642. 
SUPra, p. 359+ 


denee of the intention. As where à term was 
ſettled in tri for one if ſhe fhould: ſo long 
hve, and after her deceaſe, in truſt for her 
huſband” if he ſhould” fo long live, and after 
his deceaſe, in truſt for the heirs of the body 


ef the wife, begotten by the huſband, and 


their exrrutors, adminiſtrators and affigns ; 
Eord Fardwicke decreed; that' the limitation 
to the beirs of the body, Cc. were words of 
purchaſe, as he held the addition of the 
words exrrutors, adminiſtrators and affipns, 
ſtrong evidence of the intent to give only 
an uſufructuary intereſt for Rfe, and to veſt 


_the property in the heirs of the body. 


The like point was decreed in the eaſe of 
uad v. Snell before cited; in which caſe the 
deciſion was grounded on the words leaving w 
Beirs of ber body, which were confidered as re- 


| Ave to the time of her death: and therefore 


4 reſtrained 


13 J 
reſtrained the general import of the preceding 
limitation to the life only of the firſt taker. 


And in this caſe of Read v. Swell, Lord 

Hardi iche cited the caſe of Paine v. Stratton; 
vhere P. bequeathed perſonal eſtate to & for 
life, and after her deceaſe to the heirs of her 
body lawfully begotten or to be begotten, and Paine v. 
for want of ſuch iſſue or heirs of her body as 2 
aforeſaid; he gave the ſame to the children of cited. 
M. immediately after the dirxeaſe of $, Theſe 
words, after tbr dereafe of S. it ſeems had been 
merlined, and afterwards eraſed; and Lord 
Macclesfield, and afterwards the Lords Com- 
miſſioners, though they held the limitation over 
void, becauſe theſe words were not admitted 
& be part of the will, yet ſeemed to cttink ir 
would have been otherwiſe, if theſe words had 
KOT been eraſed, 


\ 


And ſo indeed in the above cited caſe of | 
Theebridge v. Kilburne, though Lord Hardeicke gupra, p.379. 
was rather of opinion, that the whole term 
veſted in S. and that there was no ground for 
any other conſtruction unleſs from the word 
immediately, which he thought was too preta- vide 2 Vea. 
rious; yet he ſeemed not to be very confident 236. 
that the limitation to the heirs of the body 
might nat, even in that caſe, operate as words 
of purchaſe: and held that the limitation then 
would have veſted in the ſon of S. who died 

an 


334 ] 
ns an A in her. Tife-time, though he did not 
The to o anſwer the deſcription o hy heir; fot that 
it would then amount to the fame thing as If 
it had been to the iſſue of her body; and that 
wbere the words heirs of the body, when taken 
N to be words of purchaſe in ſuch limitation, 
bave been conſtrued in the ſenſe of iſſue, it 
was never, held neceſſary that the iſſue ſpould 
"ſurvive the firſt taker, ſo as in ſtrictneſs to be 
heir; for chat it was not Uke a limitation to 
the heir of the body in the fingular number, 
which would be ſuch a deſcription as to ſhew, 
that ſuch perſon as was frrictly beir 8 
F 
V. 3 Alk. 398. And PETTY alimitation of a term to A, andto 
Ie "0? ber iſſue, f it ſeems, veſts the whole in A. if the 
Blower. deviſe reſts there, though the addition of the 
Sopra, p.360. ſubſequent words, and if” A. die and leave no 
iſſue, Lord Hardwitke ſaid, related to any 
child living at 4s death, and therefore fhew- 
"ed; that fuch iſſue was to take after A.'s death, 
and conſequently the word ie there wis 10 ode 
conſidered as a word of , D 
But a deviſe of a term 4 fin th | 
afterwards to his iſſue, ir-ſcems, does not en- 
large the eſtate to A., but after his death the 


i - nin e 
Clare v. Clare * ea org in Fu 42 wr L Ti 1h: / 
ſupra, p. 373. | _— _— K er It 
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It ſeems formerly to have been, held 1 in ſome 1 Mod. 54. 
caſes, that an executory deviſe of a term * 
perſon not in eſſe was void; but that point is 
long ſince ſettled to the contrary, and it is 
certain, that any executoty deviſe, whethet to 
a perſon i Hv or not, is good, if confined to wm Stephens 
take effect within the limits before expreſſed, 2 _—_— 


1 ſhall next proceed to ſome obſervations 
in 1 to certain limitations of ſubfiſting 
leaſes for lives, which neither have the effect of 
regular limitations of eſtates of inheritance, nor 
yet operate as executory deviſes. Thus it is 
if a perſon ſeiſed of an eſtate pur autre vie, de- 
viſes it to one (indefinitely or for life) and to rhe 
 beirs of his body, or to one and bis beirs and +, 
if he dies without bers of bis body, or, in ge- 
neral to one in ſuch manner as would give him 
an eftate-tail in lands of inheritance, the limi- 
tation, in theſe inſtances, makes no eſtate- tail 
properly ſo called; for all eſtates-tail muſt be 
of inheritance ; nor are theſe limitations exe- 
cutory deviſes; but it appears, that the limi- 
tation to the heirs of the body may carry the 
eſtate to them, and a remainder over may 
take effect, if the perſon intitled by virtue of 
the limitation in tail. makes no diſpoſition of 


of the eſtate. But the perſon intitled under . .. ö 
the limitation in tail, it ſeems, may if be i i,. 


: Zz... ., 
thinks fit diſpoſe of the whole, and bar as well N 735 
the remainder over, as his own iſſue. Fae- X 
Cs That , 27 Kur, 


20%. 
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That a remainder over is not void, and that 
the iſſue may be barred, appears in a caſe, 
Low v. where: J. C. ſeiſed of an eſtate for three lives, 
Burron. deviſed the lands to his daughter M. for life; 
* remainder to her iſſue male, and for want of 
ſuch iſſue remainder to L., afterwards M. in 
conſideration of an intended marriage, convey- 
ccd the lands to the uſe of herſelf and her in- 
tended huſband, and the heirs of their bodies, 
remainder to the heirs of her intended huſband: 
M. died without iſſue, and upon a claim under 
the remainder: man L. the queſtion was, whe- 
ther the remainder of an eſtate pur autre vie to 
B after a deviſe thereof to A. in tail was good; 
and if fo, whether it might be barred 2 wag 
. and A ; 
| | in dun 
The court agreed, that the limitation of an 
eſtate pur autre vit to one and the heirs of his 
body, makes no eſtate tail; for alleſtates tail are 
eſtates of inheritance, to which dower is inci- 
dent, and muſt be within the ſtatute de dent; 
but ia the limitation of an eſtate pur autre vie,” 
there was no inheritance nor dower, nor was it 
within the ſtatute, but was only a deſcendible 
frechold. And Lord Chancellor held it was a 


ö 

| 
good remainder to B. on the dectaſe of . | 
without iſſue, it being no more than a deſorip- | 
tion who ſhould take as ſpecial occupant dur- | 
| 

| 

| 


ing the life of ceſlui gue vie. And his Lord- 

ſhip ſaid, that though by leaſe and releaſe" d. 

might bar the Heirs of his body as in ſome 
meaſure 


RR [ 387 4. ol 
are claiming under him, yet be intlined!: 
to think that A. could not bar the remainder. 
over to B. eſpecially by the conveyance by leaſe | 
and releaſe z nay indeed it ſeemed to him as if 
no act of A. could bar the howationto B. 


But however, that the e over, as Duke of 
well as the iſſue, may be barred in ſuch caſes, Grafton v. 
appears by another deciſion; where D. a feme f. W. ae” 
covert, being tenant for life, remainder to her in the Nate. 
firſt and other ſons: by a former huſband in tail 
male, under a deviſe of lands held by leaſe for 
three lives, S. the ſ n of D. by her former huſ- 
band, brought his bill to have the leaſe renew- 
ed and ſettled on D. for life, remainder to im- 
ſeif and his beirs; the court conceived it could 
not be done,, till a fine far concefſerunt was le- 
vied by S. and D. and her huſband; (for D. we 
find was under-coverture) but that being done, 
and an aſſignment of the leaſe (by leaſe and 
releaſe). to new truſtees being made, the 
court ordered, that the new leafe ſhould 
be to the new truſtees upon the truſts ſo 
deſired. The reporter adds, that it ſeems 
reaſonable, that the firſt tenant in tail (impro- 
petly fo called) ſhould be allowed to bar the 
limitations over; for though the original leaſe 
be only for three lives, yet it being the intereſt 
of both landlord and tenant that the leaſes 
ſhould be renewed, and it being the doctrine of 
the court of Chancery, that all ſuch new leaſes 

dull er Cc 2 are 
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are ſubje&t to the old truſts, the eſtate might 
by this means continue for ever, without any 


erer bing barred... 


Baker v. "nd dend: in a * 1 where 4. — 
_ 225. ing ned an eſtate, which he beld for three 
lives, to the uſe of himſelf in tail, remainder to 
D. ſurrendered the old leaſe, and took a new 
one to himſelf; D. brought a bill to have the 
benefit of the remainder  preſeryed to him; 
| the court held the remainder void, and dif. 
- miſſed the bill, ſaying, that if it were good, it 
might be barred by deed or ſurrender, or other 

— without a common recovery. * 


— ' And ſo where V. holding lands to him and 
1 Ak. $24. his heirs for three lives ; upon his ſecond mar- 

riage, ſettled the ſame to the uſe of himſelf for 

fe; remainder as to part to the uſe of his firſt 

und every other ſon in tail-· male, remainder to 

his own right heirs; and as to other part to 
due uſe of ſuch child or children af the mar- 

: nage, and for ſuch eſtates as he ſhould by deed 

| or will appoint, and for want of ſuch appoint- 
ment to the firſt and every other. fan in call- 

wh remainder to his own right heirs, ; There 

vere ſeveral children of the marriage; and af. 
terwards, upon the marriage of R. the. cldelt 

ſon, N. by deed, which was alſo. executed by 

bak. ſettles the lands in truſt for himſelf for life, 

eee if. = 


123 ! Without 


Hefner © 
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without iſſue male wb his n remainder 


over. 3 anne 


Upon a claim after the deceale of Rowinh- 
out iſſue, by a fon of a younger ſon of N.'s 
ſecond martiage, Lord Hardwicke was of opi- 0.4 
nion, that by virtue of the remainder limited to In 
the firſt and other ſons in the firſt ſettlement, 
the plaintiff would be intitled, if nothing had 
been done ſubſequent to bar his right. He Waſteneys vs 
ſaid, that in the caſe of Waſteneys and Chapple Chapple. 
in the Houſe of Lords in 1712, it was deter- 
mined, that in reſpect to eſtates thus granted in 
fee determinable on lives, a perſon may take 
by way of remainder as a ſpecial occupant; 
but that as ſuch an eſtate tail is not within the 
ſtatute de donis, nor barrable properly by a re. 
covery as an eſtate- tall, any limitations de- ann 
pending thereon are intively in The> power of © 
the ff taker in tail, and may be'deftroyed 
by any Conveyance or even articles in equity, 
and that it was fo determined in the caſe of 
the Duke of Grafton v. Lord Enfton, in 1722, p 
in which his Lordſhip was counſel himſelf. in : 
—— That the latter ſettlement in the principal ; d 
caſe, amounted to a good diſpoſition by R. of ; 
all the intereſt claimable by him, or amy other 
- in remainder after bim; clearly fo with re- _ 
gard to the firſt part of the lands, tenant for | — 
lite and remainder- man in tail of an intereſt . doe” 
veſted having joined in the conveyance, and Z 
limited the cſtate to other uſes; and as to the 
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* 


was. vgled in R. yet the father and ſon. both 
joining amounted to a good diſpoſition af it. 


2 Atk. 376. $9 in | another caſe, Lord Hardwicke ſaid; 
in Saltern v. that in the caſe of a deviſe of a leaſe for live; 
— to a man, and if he dies without iſſue, remiain- 
der over, the firſt taker has a power over it 
ducing his own life; bur if he makes no ue 
of that power, upon his death it velts in the 
remainder mat, who takes as ſpecial 4 ho | 


2 e now it appears to > be ſettled beyoad 

4 1 ROY diſpute, that where leaſes pur autre vie ate li- 

ee een mited to one in tail, he may, by leaſe ang releaſe 

„ © IL or any other conveyance proper for-paling,& 

25-255, 44x Mtates of freehold, bar his own iſſue and all ce. 

4 9 mainders over, and make a complete diſpoſi- 
= tion of the whole eltate. 

2 e, . 


But an eſtate pur autre vie may be limited t0 

one for life, ſo as to confine his intereſt and 

4 power of diſpoſition to his own. Tife- eſtate on- 
ly; as where an eſtate pur autre vie is limited to 

- A. for life, remainder to B. for life, there the 

firſt taker cannot bar the remainder, This 

was clearly held by the court in the above 

cited caſe of Low v. Burron, for ſuch a Vimus- 

tion in remainder after a life-eſtate only, ly, has no 

rendency to a perpetuity, _ 


it 21 
willans v. And in a caſe, where bach d frechold 
Jekyl. leaſe for three lives to her, her ee tors dl 
miniſtrators and aſſigns, ren it and all her 


in right 
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right title and intereſt in and to the fame; to 4 


truſtee to the uſe of her ſon S. for and during 
the term of his natural life, and from and af- 
ter his deceaſe to the uſe of - bis iſue lawfully 
begotten, and for want of ſuch iſſue to the ule 
of A. her executors and adminiſtrators during 
the reſidue of the term. Lord Hardwricke held, 
that S. took an intereſt for his life, and the 
hole reſidue of the leaſe veſted abſolutely in 
the iſſue, for he conſtrued the words for want 
of ſuch iſſue to mean not leaving iſſue; and that 
the effect of the limitation was to the ſon for 
life, and if he had any children,” that they 
ſnould have it abſolutely, and if he ſhould 
have no child, then to A. her executors; was 
miniſtrators. Fi” Fig 

And it is the ſame thing if the firſt en 
be for 20 lives all ſpending at the ſame time, 
ſince it amounts to no more than the life of 
the ſurvivor of them, | 


"Here indeed it may not be improper to re- 
mark, once for all, that any limitation in fu- 
ture, or by way of remainder of lands of 
inheritance, which in its nature tends to a per- 


petuity, even although there be a preceding 


veſted freehold, ſo as W take it out of the de- 
ſcription of an executory deviſe, is by our 
coutts conſidered as void in its ereation; as 
in the caſe of a limitation of lands in ſucceſſion, 
as Cc 4 | firſt 


And vide 
Warman v. 
Seaman. 
ſupra p. 384. 
and re 


EF — — 


— — TIE Fa 
Vide 3 P. W. 
265. 
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£ 
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au ww pedo bs %, and after his deceaſe 
to his unborn children, and afterwards the 
children of ſuch unborn cdularen, this laſt re- 
mainger is abſolutely void; and there is nocar. 
rying the eſtate to them but by co 
them in the extent of the eſtare 4imited-ro 
their parents, namely, to the unborn children of 


che petſon in ee; that is, by giving ſuch un- 
born children of the perſon in efe; an eſtate of 


| n _ wn 8 


yet ſuch eſtate would not extend to the iſſue 


Humberſton 


. Humber- 


ſton. 
1P.W. 33. 
and vide 3 
Burrow 1032. 


et ſeq, 


A | bs 1 F072) SOLEIL 
And it is upon. this cd 
ſtant practice of limiting aneſtate-rail to the 
firſt and other ſons in marriage · ſeitlements is 
founded; for though a child unborn might 
take an eſtate. for life as well as an eſtate tail, 


of ſuch child, and no eſtate limited de 1 
fue, as purchaſers, would be aan, RIES, 

" Therefore where a'teſtator devise r to 
a corporation in truſt to convey the ſaid lands 
to M. for life, and after his deceaſe to A. 
firſt ſon for life, and fo to the firſt fon of that 
firſt ſon for life, Sc. and if no iſſue · male of the 
lirſt ſon, then to the ſecond fon of M. for lite, 
and ſo to his firſt ſon, Sc. with, remainders o- 


ver to about fifty others for their lives ſucceſ- 


fvely, and their reſpective ſons when born for 
their lives reſpeRively, and ſo on without giv- 


ing an eſtate· tail to any of them, or making 


4 any 


1 3931 
any diſpoſition of the fre. Lord C. Cocuper held 


this to be a perpetuity : hut that the convey · 
ance ſhould be as near the intent as the rules 
of law would admit, vx. by making all che 
perſons in being but ä 


Y * 
<7 Sr el 1 0 > r _ 


- With eee Vide Carth, 


deviſe ĩs taken to de executory, all ſubſequent 
limitations mult likewiſe be ſo taken. This is 
laid down as a rule by Serjeant Pemberton in 


the caſe Thave cited in the margin; for (lays 


he) the ſeveral limitations of a deviſe of one 
and the fame thing, ſhall never be made to - 


perite ſeveral ways (viz.) ſome by way of exe- | 


cutorydeviſe, and others by way of remainder. 
The court ſeemed to admit the” truth of the 
poſition; but it may be worth while to conſi- 
der upon what reaſons it is grounded, for in 
the courſe of practice, queſtions frequently 
ariſe, Nag end turn _ this very point. | 


| Wi eſpe to the deviſe of a term, its + 
clear, that if there be 20 limitations of it after 
a deviſe to one for life, Ic. every one of the 20 
vill be <quilly executory as the firſt of them; 

becauſe all are equally limitations of a tertn 
after a diſpoſition thereof for life, which can- 
not hold otherwiſe than by way of executory 
deviſe.” Therefore the queſtion can only ariſe 


= — 4 1 . / - «4 - k "4 f - G = ' * 4 1 . 
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R 
remember, that wherever one {imitation of a — 


Vide ſupra, 
P. 303. 
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in regard to the deviſe of a freehold; and 
there we are to conſider, that every executory 
deviſe is either the limitation of an eſtate after 
the fee has already been diſpoſed of, or elſc is 
a freehold to commence in futuro, without any 
preceding freehold ro ſupport it. In the firſt 
caſe it is evident, that every limitation ſubſe. 
quent to the firſt exccutory deviſe, muſt be 
alſo executory; becauſe it is alſo a limitation 
of an eſtate after the fee has already been diſ- 
poſed of. In the latter caſe, the firſt execute 
limitation, being the firſt freehold limited by 
the will, no freehold can veſt in poſſeſſion un- 
der that Will, before the time appointed for ſuch 
limitation to take effect; if it could, then 
would that ſuppoſed executery limitation be 
really not executory, becauſe it would in that 
caſe be ſupported by a preceding veſted free- 
1 . 


It is true, that in relation to contingent 
remainders a ſubſequent remainder may ves 
in intereſt before a preceding contingent re- 
mainder, as I have before obſerved when 1 
was treating of contingent remainders; but 


that is only where ſome preceding frechold 


veſts in poſſeſion in the mean time: but no 
ſubſequent remainder can firſt veſt in poſſeſ- 
fion, and afterwards a preceding eſtate take 
place; for wherever a ſubſequent limitation 


. veſts in poſſeſſion before a preceding contin- 
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gent one can ariſe, and veſt, ſuch preceding 

one is utterly. precluded. and nes is 
haye already, Ken ae . 

But in che caſe, now under cm. 
there is no freehold limited to veſt immediately 
in poſſeſſion. We cannot make the preceding 
eſtate and the remainder change places, and 
the latter come into poſſeſſion before the for- 
mer; this would be abſurd, and directly con · 
trary to the order of the limitations. If this 
cannot be done, then no one of the ſubſequent 
limitations can take place before the time li- 
mited for the firſt; they are all therefore e- 
qually freeholds to commence in futuro, with- 
out any preſent limitation or eſtate of freehold. 
to ſupport them; and conſequently are all e- 
qually executory, till the time comes for the 
firlt eſtate to veſt or fail; then all the ſubſe- 
quent limitations may veſt, and no 5 con- 
tinue EXecutory. _ h att i N 


Thus where A. having two ſons B. and C. 
deviſed lands to truſtees for 500 years, upon 
truſt to pay an annuity of 50 J. per annum to 
B. for life, and after the determination of that 
term to the firſt and other ſons of B. in tail, 
remainder to C. for life; B. at the teſtator's 


death had never had a ſon born; here it was 


held that till the event of B.“ having a ſon 
ſhould be decided one way or the other, by the 
birth of ſuch ſon, or by B. 's death without 

| one 


2 P. W. 28. 
Gore v. Gore. 


2 


vide infra, 
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one, the frechold deſcended to the deviſor's 
heir at law. Therefore till the birth of ſuch ſon 
or B. s death without one, C.'s remainder muſt 
have been executory, being a freehold limited 


to commence in futuro, without any preceding 


eſtate of frechold limited to ſupport it: for the 
freehold deſcending tothe heir at law of A was 


no part of the limitation in the will; bur only 


deſcended in conſequence of its not having 


been thereby limited, and therefore had no con- 


nection with C's remainder 1 in 1 w_ 
preceding eſtate. | 
| 05 "wy 
But here an obſervation is to be wares 
that notwirhſtanding the rule, that if one limi- 
tation be executory, \ Every ſubſequent one muſt 
be ſo likewiſe ; yet a preceding executory li- 
mitation may be uncertain and contingent, 
when a ſubſequent limitation, tho? it be to take 
effect in future, may not be uncertainor eondi- 
tional (otherwiſe than in reſpect af che poſſibility 
of its expiration before the former veſts or fails) 


but may be ſo limited as to take effect, either 


in default of the preceding limitation taking 
effect at all, or by way of remainder after it, 


if that ſhould take effect. In either bf *thoſe 
caſes, we fee, it muſt veſt at the time appoint- 
ed for the preceding limitation to veſt; for 
mould the preceding limitation fail of "raking 


effect, the ſubſequent one will them b i p, 
Men; "ſhould the preceding take effekt, the 


| fubſequent one will at the ſame inſtant veſt in 


inter 
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intereſt; as a remainder upon the preceding 


one, and then become liable to the ſame mo Jes 
of deſtruction as other remainders of the ſame 
kind are ſubject ro, Thus, where there was a 
deviſe to, two truſtees and their heirs to receive 
the rents until B. ſhould attain, 21; >. and if 
B. ſhould attain 21 or have iſſue, then to B. 

and the heirs of his body, but if B. ſhould hap- 
pen to die before 2 1 and without iſſue, remain- 
der over; B. attained his. age of 21, and after- 
wards died without iſſue: Lord Hardwicke, 
conſidering the word and as uſed for or, and 
the condition as disjunctive inſtead of copula- 
tive, decreed. that the remainder over ſhould 
take effect, upon the apparent intent of the te- 
ſtator, that it ſnould take place, either in de- 
fault of B's attaining 21, or on ann wich- 


Aud where feme covert, purſuant to a power, 
left het huſband the profits of certain eſtates 
far. life, and after his death her eſtates to her 
children, if ſhe. ſhould leave any to ſur vive ber, 
. but in, caſe ſhe, ſhould leave no ſuch, child or 
children, nor the iſſue of ſuch child and chil- 
den, and after the deceaſe of her huſband, ſhe 
gave the eſtates to F. K. making him her, ſole 
beir in dealt ef iſiue left by ber. Lord 
_ Hardwicke. held, that the children took eſtates- 


and vide Hay - 
wood V. Stil- 
lingfleet, infra. 


Southby v. 


Stonehouſe. 
2 Ven. 6 to. 


dull, and not in fer, and that the devile to J. K. 


was a nl, e and not a limitation to 
x | take 
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Collinſon v. 


Wrigbt. 
1 Sid. 148. 


1 e { 


1 Eq. Abr. 


188. pl. 8. 


And vide 
Barker v. 
Suretees. 
Stra. 1175. 


„W 

„„ 
take effect only * event, of the teſtatrix's 
dying without leaving any child or the iſſue . 
of any living at her deceaſe. He ſaid the 
teſtatrix had only expreſſed the double contin- 
gency, which there is in the caſe of every 
limitation in remainder after an eſtate tail, wiz, 
there being no iſſue at all, or all ſuch. iſſue 
dying without iſtue. | 


We muſt be careful however to diſtinguiſh. 
caſes of this nature, from a caſe where a 
teſtator deviſed to B. his ſon and heir, and 
if he died before twenty-one, and without iſſue 
of his body then living, the remainder over, 
Se. B. ſurvived the twenty-one years, and 
it was held that he had a fee-limple immedi- 
ately, and that the eſtate tail was to ariſe upon 
a contingency which never happened, as he 
attained twenty-one : and likewiſe, from 2 
caſe, where the teſtator deviſed land to his wife 
till his ſon came to his age of twentyrone 
years, and then that his ſon ſhould have the 
lands to him and bis beirs, and if he died 
without iſſue before his ſaid age, then to his 
daughter and her heirs ; it was held to be an 
executory deviſe to the daughter, if the con- 
tingency happened; and chat in the mean time 
the fee deſcended to the ſon, and if he attained 
twenty - one, though he afterwards. died wich- 


out iſſue, or if he ſhould leave iſſue, thoufſb 
e 1 
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he died before twenty - one, yet the daughter 


was not to have the lands; becauſe be was o 


die without iſſue, and before twenty-one ro, 
intitle ber. | ; 4 * 79 


For in theſe two laſt caſes we obſerve the | 


deviſe ro the fon was in fee, fo as not to ad- 


mit a regular remainder after it; whereas in 


that of Brownſword v. Edwards, the firſt deviſe 
was in tail; upon which circumſtance Lord; 


Hard: wic te laid ſo much ſtreſs, as to ſay, that had 


the firſt deviſe been to B. and his heirs, the 


conſtruction he gave could not, he believed, be | 
made; for where there was ſuch a contingent. 


limitation, he did not know that the court 
had changed the word Beirs into beirs of the 


body, to make it ſo throughout; and it may be 


remarked, that this diſtinction ſeems founded 
upon a principle nearly allied to the grounds of 
that diſtinction, which I have ſtated above, 
between the caſes of Pelle v. Bron and 
an v. Malling. 


1 be alteady obſerved, that where a de- 


Supra, p. 30. 


viſe is made upon a condition annexed to a 
preceding eſtate, that is, where it is made af- 
ter a preceding executory or contingent limi- 


tation, ot is limited to take effect on a con- 


didon annencd to any preceding eſtate; * 


if chat preceding limitation or contingent | 


eſtate” never ſhould ariſe or take effect, 
* the 
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the remainder over will nevertheleſs take place, 
the firſt eſtate being conſidered only as 2 
preceding limitation, and not as 4 preceding 
condition to give effect to the ſubſequent limi- 
tation. n orgabas 


— 


This I have inſtanced in the cafe of a deviſe 
to truſtees for eleven years, remainder to the 
ſons of B. ſucceſſively in tail, provided they 
ſhould take the teſtators's ſirname, and if not, 
or they ſhould die without iſſue, remainder to 
the firſt ſon of C.; and though the deviſe to 
the ſons of B. failed, yet the remainder to the 
ſon of C. took effect, and the limitation to the 
ſons of B. was not held to be a condition pre- 
cedent to its taking effect. 


Supra, p. 163. 


So where A. poſſeſſed of a term for years, 

deviſed it to his wife for life, and after her 

1 Eg. Abr. death to the child ſhe was then enſeint with, 
245. Jones v. and if ſuch child ſhould die before the age of 


. fon ENT -One, then one third part of the ſaid 


1 term to his ſaid wife, and the other two thirds 
. to certain other perſons; one queſtion was, 

Loc) by whether this deviſe to the wife was good, as 
ee g The event happened; becauſe the wife was not 


enſzint, and ſo the contingency upon which the 
deviſe was made to her, viz. the child's death 
under twenty-one years of age never happen- 
ed. Lord Harcourt held that it was good. 


However 


| \ | 
blot, bo won 
" Hamwever,, a term was deviſed to an infant Graſcott v. 

in ventre ſa mere, if it ſhould. be a ſon, and if it . 
ſuould be a ſon and die during his minority, 
then to G.; the infant proved to be a daugh- 
ter; and it was held that G. was not intitled. 
And in another caſe, lands were deviſed to A. 
in fee, upon condition he ſhould: pay the teſ- 
tator's debts, c. if he did not, then to B.; Roe v. Fludd. 
4. died in teſtator's keine, and it was * L Ker. 18 
that B. WW wo 


But the — of theſe lat ps 15 been Hopkins v. 
repeatedly over ruled, by ſeveral ſubſequent — 
determinations. Thus in the caſe of Hopkins Talb. 44. 
v. Hopkins, where the firſt deviſee died in the de fupras 
life-time of the deviſor; the contingent re- Re 
mainders over, as they were not veſted at the 
deviſor's death and the preceding freehold 
failed, were held to enure Di 
deviſe. 


W in a case i in B. R. why e 
above mentioned limitation in the caſe of Fulbam, cited 
Jones v. Weſtcomb was brought into queſtion . — 
again. Lee C. J. delivered the opinion of the 3 Burr. 1624. 
court, ** That the limitation over was good, 

* that the deviſe to the infant being ineffec- | 
© tual, was out of the caſe, and the law the 
* ſame, whether the deviſe immediately pre- 
« ceding the limitation over was originally 
* void, or became ſo by non-exiſtence any 
entity of the perſon ; for that ſince the law 
D d allows 


- 


Roe v. Wic- 
kett, cited 
1 Vez. 421. 
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* allows ſuch limitation over, it allows the 
* waiting for it; that it was one of thoſe exe- 
e cutory limitations which depend on ſome 
<* contingency, on the failure of a preceding 
« limitation; none of which take in all the 
« ways of failing, but ſtill it was the ſame 

„thing.“ | 


This reſolution was upon the leaſchold part 
of the eſtates which paſſed by the will. But 
afterwards the ſame point, in regard to the 
freehold! lands, came into queltion before the 
C. B,, which court was of opinion, that the 
event of no child's being born was a caſus 


1 Wü 107. omiſſus, concerning which no direction was 


3 Burr, 1624+ 


Gulliver v. 
Wickett. 


1 Will. 105. 


given by the will; that the rule was, that an 
heir at law is not to be diſinherited but by 
expreſs words or neceſſary implication; fo 
that upon that ground the deviſe over could 
not take effect: that Andrews v. Fulbam being 
a determination on the leaſehold, was diſtin- 
guiſhable ; that the plaintiff there had aſſented 
to the deviſe over, and ſo was concluded: 
and that there was a difference of conſtruc- 
tion between the leaſchold and freehold, be- 
cauſe of the favour ſhewn to an heir at law. 


Upon this another ejectment was brought 
in B. R., when Lee Ch. J. delivered the opi- 
nion of the court, that the deviſe over was to 
be conſidered as a limitation ſubſequent; the 
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firſt as a preceding limitation (not a condition) 
which, whatever way it was laid out of the 
caſe, the other took effect. That the true 
conſtruction of the will was, that there was a 
good deviſe to the wife for life, with contin- 
gent remainder to the child in fee, with a de- 
viſe over, which they held a good executory 
deviſe, as it was to commence within twenty- 
one years after a life in being ; and if the con- 
tingency of a child never happened, then the 
laſt remainder was to take effect upon the 
death of the wife; and the number of contin- 
gencies were not material, if they were all to 
happen within a lite in being, or a reaſonable 
time afterwards. | 


Again, in another caſe, where the teſtator 


gave a ſum of money to truſtees, to pay the 
yearly intereft and produce thereof to his chil 
dren after their ages of rwenty-one, equally be- 
tween them, and after their reſpective deceaſes, 
to divide the ſhare of each child among the 
iſſue of ſuch child, as the parent ſhould appoint, 
and for want of appointment, amongſt ſuch 
iſſue equally at their reſpective ages of twenty- 
one years, and in caſe any ſuch iffue ſhould die 
under that age, the ſhare of the iſſue fo dy- 
ing to go to the ſurvivors, and in caſe all the 
iſſue of any of the reſtatof*s children ſhould die 


Fonereau v. 
Fonereau, 


3 Ati 315, 


under twenty-one, to be divided equally among 


all the teftator's other children: P. one of the 
Dd 2 teſtator's 
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teſtator's children died, after attaining the age 
of twenty- one, withou: baving bad any iſſue. 
And the queſtion was, whether his ſhare was 
abſolutely veſted in him, and if not, then as 
the teſtator had made no proviſion for the 
ſhare of any child who ſhould have no iſſue ; 
it was contended it ſhould fall into the r/iduum 
of his perſonal eſtate : for that the only caſe 
in which any child's ſhare was given over to 
the ſurviving children, was upon the contin- 
gency of all the iſſue of ſuch child dying un. 
der twenty-one, which here had not happened, 
becauſe P. never had iſſue. 


Lord Hardwicke was clear that it never veſt- 
ed in P. himſelf, for nothing was given to 
the children themſelves but the ſhare of the 
rear produce or intereſt of the principal ſum. 
But he was of opinion that it went accord- 
ing to the deviſe over; and though a dif- 
tinction was taken between that and the caſe 
of Jones v. Wejicomb, upon the ground of its 
being a diſpoſition merely of perſonal things, 
and therefore not to be conſidered as diſpoſed 
of by way of remainder, but as to take effect 
ſtrictly according to the contingency upon 
which they are limited; yet his Lordſhip ſaid 
the caſe of Jones v. MWeſtconbe was an autho- 
rity directly contrary, according to Lord Har- 
couri's opinion, and that he was of Lord Har- 
cour/s opinion upon the reaſon of the thing; 

| that 
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that there could be no reaſon for a deviſe over 
in caſe of the iſſue of a child dying, and not 


in the caſe of a child itſelf dying without any 
iſſue at all. 


He thought there appeared an intent a 
it ſhould go over abſolutely ; that the intro- 


ductory words of the reſiduary clauſe were, 


after payment of all debts and legacies, &c. be 
gave the reſidue ; that this was a particular 
legacy divided from what he intended to be 
the re/idue ;, and his Lordſhip was of opinion, 
the ſhare of P. ought to go among the ſur- 
viving children, 


So in the caſe of Avehn v. Ward. where A. 
deviſed his real eſtate to his brother B. and his 
heirs, on condition that B. ſhould give a releaſe 
within three months after the teſtator's death; 
but if B. ſhould neglect to give ſuch releaſe, he 
deviſed it to R.; the firſt deviſee died in the 
life- time of the teſtator, and it was decreed 
that the deviie- over ſhould take place; and 
though a diſtinction was contended for, be- 
tween the caſe of a remainder over after an 
executory particular eſtate only, and thoſe 
caſes wherein an executory deviſe was intro- 
duced after an diſpoſition of the whole fee, 
yet Lord Hardwicke exploded that diſtinction, 


1 Vezey 420. 


as he did not find {he ſaid) any authority to And vide 


warrant itz and he thought the caſe * 3 


Hay ward v. 
Stillin fleet 


Dd 3 Maſt iuſta. 


4 Mod. 259. 
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v. Weficombe above cited, a ſtrong authority, 
that the conſtruction ought to be the ſame, 
whether it be the caſe of a remainder limited 
conditionally after a particular eſtate, which 
never takes effect, or whether it be a contin- 
gent limitation after. a fee : for 1n that caſe it 
was ſo in reſpect to the freehold, notwith- 
ſtanding the deviſe for life which was pre- 
cedent to the limitation in fee to the child; 
for as that fee to the child ſtood before the 
limitation over, the preceding eſtate for life 
did not alter the caſe as ro that point, 


It has been ſaid indeed, that in caſes of exe- 
cutory deviſes there can be no limitations over; 
by which, it is preſumed, was meant, that 
where the whole intereſt is once given or in- 
cluded in any executory deviſe, it cannot be 
again limited over on another contingency : 
for where the whole intereſt was not limited 
in the firſt executory deviſe, it (ſhould ſeem, 
there could be no queſtion as to. the validity 
of a further limitation, becauſe there {till re- 
mained ſome intereſt undiſpoſed of, and con- 
ſequently ſomething more to limit. 


It is true, it formerly was held, that where- 
ever the firſt executory. limitation was in ſuch 
words as would convey the whole intereſt, 
there any ſubſequent limitation was void, not- 
withſtanding the preceding limitation never 

took 


[ 497 J. 


took effect; as where a term was limited to a 


man for life, and afterwards to his firſt and 
other ſons in tail ſucceſſively, and for default 
of ſuch iſſue, remainder over; this remainder 
was held void, though no ſon was ever born; 
becauſe the firſt limitation to the ſons in tail 
was an executory deviſe of the whole intereſt : 

ſo that wherever an executory deviſe would, 
if it had veſted, have carried the whole inte- 
reſt, no limitation over could be good, even 
though the preceding never veſted, 


But the doctrine in thoſe caſes has been 
long fince denied; and it ſeems now to be 
ſettled, that whatever number of limitations 
there may be, after the firſt executory deviſe 
of the whole intereft, any one of them which 


Pollexf. 33. 
Back houſe's 
caſe. 

Vide ſame 

point. 

1 Mod. 115. 
Burgiſs's caſe. 


is ſo limited, that it muſt take effect (if at all) 


within twenty-one years after the period of a 


life then in being, may be good in event, if 


no one of the preceding executory limitations, 
which would carry the whole intereſt, happens 
to veſt. Bur when once any preceding exe- 
cutory limitation, which carries the whole in- 
tereſt, happens to take place, that inſtant, all 
the ſubſequent. limitations become void, and 
the whole intereſt 23 then become veſted. 


Thus, where a term of years was ſettled, 
upon marriage, in truſt for the huſband and 
wife for their lives and the life of the longer 

J Dd 4 - _ hver 


Maſſenburgh 
v. Aſh. 
1 Vern. 304. 


Hi ins v. 
Datker, f 


x P. W. . 


Vide Salk. 
150. 


- = * 
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the ſons ? Lord Chancellor Cozeper held, that 


[ 498 J 


liver of them, then in truſt for the mainte- 
nance of the eldeſt ſon until his age of twenty. 
one years, and then to be aſſigned to him for 


the remainder of the term, and in caſe he 


ſhould die under that age, then in truſt in the 
like manner for the ſecond and other ſons 
of that marrjage, in like manner one after an- 
other till one of them ſhould atrain the age 
of twenty-one years, and in cafe there ſhould 
be no ſuch iſſue, or all ſhould die under 


twenty-one years of age, then to J. M.; huf. 


band and wife died, leaving a ſon who died 
an infant. Upon a caſe ſtated for the opi- 


nion of the Judges of C. B, they were una- 


rimouſly of opinion, that the contingent limi- 
tation over to J. M. was good, becauſe it was 
ſo circumſcribed, that it muſt take effect (if 
at all) within the ſpace of twenty-one years, 
(after a life then in being). | 


So where a term of years was ſettled in 
truſt for the huſband for life, then to wife for 
life, then to the firſt ſon of the marriage and 
the heir male of his body, and in the ſame 
manner to all the other ſons ſucceſſively, and 
for want of ſons then to daughters; huſband 
and wife died without having had any fon, 
but leaving a daughter; and the queſtion 


was, whether ſhe could take under this 


limitation, it being aſter a limitation in tail to 


if 


[ 409 ] 
if the limitation to the ſons had taken effect, 
that to the daughters muſt have been void; 
but as there was no ſon, the latter limitation 
was good, for the conſtruction muſt be, if a 
ſon then to him, if no ſon then to a daugh- 


ter. 


But Salkeld ſays, upon reading the ſettle- 
ment, it appeared to be and in default of iſſue- 
male of the body of the buſhand, then to the 
daughters, and fo the huſband took an eſtate- 
tail, and therefore the ſubſequent limitation 
to the daughters was void. However, Sir 
Joſeph Jekyll afterwards in the caſe of Stanley 
v. Leigh, ſaid this was a miſtake. And indeed 
it is obſervable, that although an indefinite 
failure of iſſue- male of the body of the huſ- 
band would have been too remote, yet, as he 
took an expreſs eſtate for life before, and this 
was not the caſe of an inheritance, it by no 
means follows that he took any eſtate by 


words of implication ; and the words in default 


Vide ſupra, 
p. 384. 391. 


0/ iſſue-male might well refer to ſuch default of 


ifſue-male as was before expreſſed. 


Again, where a teſtatrix deviſed a term of 
| years in truſt (after payment of debts, &c.) 
for F. for life, and after his deceaſe for his 
firlt ſon and the heirs-male of his body, and 
a default thereof to the ſecond and other ſons 
of F. ſeyerally and reſpectively, in order and 


Stanley v. 
Leigh. 
2 P.W. 618. 


1 470 J 
evrſe as they ſhould be in ſeniority of age 
and priority of birth, and the ſeveral heirs. 
male of the reſpective bodies of ſuch ſon and 
ſons, and in default of ſuch, iſſue, to the uſe 
of the daughter and daughters of F., and if 
more than one, to be divided among them 
ſhare and ſhare alike at their ages of twenty- 
one or marriage, and in default of daughters, 
or in caſe of their death before twenty-one 
or marriage, to P. for the then reſidue of the 
term. F. died without having had any ifſue. 
Sir Joſepb Jekyll, after a very learned and ela- 
borate argument, and a thorough examination 
of the ſeveral authorities on the point and in- 
veſtigation of their principles, held that the 
limitation to P. was good in event, as the limi- 
ration to the ſons, &c. had not vetted, 


Indeed in the caſe of Clare v. Clare above 

cited, Lord Talbot ſeems to have held a dif- 

Vide Stephens ferent opinion; but, however, the uniform 
_ —_ tenor of ſubſequent deciſions has thoroughly 
—＋ — eſtabliſned the doctrine which prevailed in 
|; Kl. . theſe caſes of Higgins v. Dowler and Stanley v. 


5 Leigh. 


And ſo where a teſtator deviſed Exchequer- 

annuities, plate, and the reſidue of his real and 

$tudbo! - . f 
tlie. eral eine to If at rade years 

3 P. W. zoo. age, and in caſe M. ſhould die before twenty. 

one, then to M.s mother and ſuch other child 

or 


1 411 ] | 
er children as ſhe ſhould thereafter have, and 
for want thereof to her executors and admi- 
niſtrators, and afterwards by a codicil declar- 


ed, that in caſe M. ſhould die before twenty- 


one, and his mother ſhould die without any 
other children or child by C. her huſband, 
then all the premiſſes ſhould go to V. his 
heirs and aſſigns. Upon a queſtion whether 


this deviſe over was good? The court held 
clearly that it was. 


And in another noted caſe, where a de- 
vife was in theſe words: © I give and de- 
« viſe unto my grandſon V. after the deceaſe 
of my wife, all the lands, Cc. to him, hrs 
« beirs and aſſigns for ever; but in cafe my 
e ſaid grandſon V. ſhall happen to die before 
ge attains the age of twenty-one years, then 


give and bequeath to my grandſon T. all 
e the ſaid lands, Sc. to him, bis beirs and 


* affigns for ever, but in caſe my ſaid grandſon 


„. ſhall happen to die before he attains 


« twenty-one years, then I give all the ſaid , . 


lands to ſuch other fon of my daughter 
M. S. by T. S. as ſhall happen to attain his 
age of of twenty-one years, bis heirs a and 4 
« fons for ever ; the elder of ſuch ſons to take 

place before the younger, one after another, 
* in order and courſe as they and every of 
ee them ſhall be in ſeniority of age and pri- 
« ority of birth, and of the ſeveral and re- 


a ſpective 


Stephens v. 
Stephens. 

Caf. Temp. 
Talb. 228. 


142 J 
ſpectiye heir: male of the ſeveral and reſpec. 
« tive body and bodies of all and every ſuch 
, ſon and ſons, and the heirs- male of his and 
their body and bodies iſſuing, and for de. 
fault of ſuch iſſue, then I giye and bequeath 
e the ſaid lands, Sc. to all and every the 
« daughter and daughters of the {aid T. S. on 
the body of my ſaid daughter to be begor. 
& ten, and to the heirs of the body. and bo- 
« dies of all and every the ſaid daughter and 
* daughters as tenants in common, and not 
ce as jointenants, and for want of ſuch. iſſue, 
* then I give, deviſe and bequeath the (aid 
lands to Sir R. S. his heirs, and aſſigns for 
cc ever.“ And the teſtator gave all the reſi- 
due of his real and Perſonal eſtate to the n 
7. 5. 


VV. and 7. both died undet age 100 without 
iſſue; T. S. having a ſon A. and daughter B. 
by his ſaid wife MA & (and having had other 
daughters who died infants) the ſaid J. S. 
claimed the lands as reſiuuary deviſce under 
the ſaid will. His wife M. S. claimed the 
ſame lands as heir at law of the teſtator, whilſt 
A. and B. and Sir R. S. claimed under tbe 
limitations in the will. Whereupon a caſe 
vas ſtated. for the opinion of the Judges 
of K. B. what eſtate, right or intereſt either 
preſent or in contingency any of the ſaid par- 
ties had in the lands in queſtion - 

933 The 


1 4i3 J 
The Judges, after obſerving that the'prin- 

cipal point was, whether the aa over, upon 
7.'s dying under twenty one years, to ſuch 
other ſons of M. S. as ſhould attain twenty- 
one years of age, was good by way of execu- 
tory deviſe ; ſaid, that they found no f 
caſe but that of Taylor v. Biddal, where an Supra, p.318. 
executory deviſe of a freehold ſuſpended till 
a ſon unborn ſhould attain the age of twenty- | | 
one years, had been held good. Yet, upon the 
authority of that and its conformity to ſeveral 
late determinations in caſes of terms for years, 
and conſidering that the power of alienation 

| would not be thereby reſtrained longer than 
the law would reſtrain it, viz. during the in. 
fancy of the firſt taker, which could not rea- 
ſonably be ſaid to extend to a perpetuity, they 
were of opinion the ſaid deviſe was good by 
way of executory deviſe. 5 a 


That then, all the ſubſequent limitations 
would be good; for the eſtate would veſt in 
A. at his age of twenty-one in tail- male, pur- 
ſuant to the clauſe directing the order of ſue- 
ceſſion between the ſons to be born. If A. 
died under that age, it would veſt in any other 
ſon of M. S. by T. S. who ſhould attaĩn twenty- 
one, in the ſame manner as it would have velt-' 
ed in A.; and it A. died under that age, and 
there ſhould be no ſuch other ſon who ſhould 

| attain 


144] 

attain that age, the eſtate would go to B. and 
all other daughters of the ſaid M. S. and F. b. 
as tenants in common in tail, with remainder 
in fee to Sir R. S.; and if A. ſhould die under 


| that age, and B. ſhould then be dead without 


Barnardiſt. 
Rep.in Chan. 


Gower v. 


Groveſnor, 


Mue, and there ſhould be no ather fon of 
T. S. and M. S. who ſhould attain the faid 
age, nor any other daughter of them, then the 
eſtate would go to Sir R. S. by virtue of the 

remainder to him in fee. 1 


And where there was a deviſe of an eſtate 

to A. for life, remainder to truſtees to preſerve 
contingent remainders, remainder to his firſt 
other fons in tail-male, remainder over to 
and the teſtator willed that his plate, jew- 
els, library of books, furniture in his manſion- 
houſe and in his dwelling-houſe ſhould go 


as heir-looms, as far as they could by law, to 


the heirs-male of his family ſucceſſively, as 
his real eſtate was thereby ſettled. 


A. died without iſſue, the queſtion was, 
whether the limitation of the faid plate, &c. 
over to B. was good in event, as A. had never 


had any iſſue? For it was agreed, that the 


clauſe reſpecting the plate, &c. by referring 
to the ſettlement of the real eſtate, amounted 
to the ſame thing as expreſsly limiting the 
faid perſonal chattels to H. for life, remainder 
to his firſt and other ſons fucceſſively in tail- 
„ | male, 


( 4ars ] 

male remainder to 7. and thereupon, it was in- 
ſiſted, that the limitation to 7. was void! after 
an expreſs limitation in tail to the fons of 4. 
Lord Hardwicke, without delivering a decilive 
opinion upon the point, declared, that in the 
reaſon of the thing there ſeemed: to him ta be 
a great difference; between. ſuch ſort of hmita- 
tions veſted, and the like limitations when 
contingent ;, as if a perſonal eſtate be bequeath- 
ed to A. for lite, the remainder to B. and the 
heirs-male of his body (ſuppoſing B. a perſon 
in eſſe) remainder to C. the whole remainder in 
that caſe is veſted in B., and C. can never un- 
der that limitation come in for any part of it; 
but if the firſt remainder were contingent in 
its creation, then the remainder over. to C. 

would be good or bad, according to the event 
of the contingency; that is, if a limitation 
which would have been a contingent remaigh, 
der in caſe of a real eſtate, ſhould: become 
veſted during the life of any of the tenants 


And vide 2 
Vez. 122. 


for life, or if a poſthumous child ſhould: be 


born who would have had the benefit of the 
remainder, if it had been within the ſtature of 
. III. then the remainder over would be bad 
in event; but if no ſuch WORN 7/ —_— 
e e e 8 


So in hoc of Green v. Elias ac 
was a bequeſt of perſonal eſtate to the firſt 
ſon of the teſtator's daughter who ſhould arrain 

| a 213 


Green v. 
Ekins. 
3P.W. 306, 


1 16 
21, and in caſe ſhe ſhould have no ſan who 
ſhould attain that age, then to J. S. the limi- 
— Je 4 Was nn won. the 
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no dts Sheffield v. Lord Orrery, 
above cited, Lord Hardwicke ſaid, it was clear 
and certain, that no limitation of a. perſonal 
thing can be admitted after a dying without 
iſſue generally, but if this is confined to a life 
or lives in being, or within 10 months, or the 
birth of a child, or in caſe of the death of ſuch 
child before the age of 21, or if limited an a 
contingency io a per ſon who never takes, the. 


* 


limitation Is good. r 


In the foregoing caſes we are to or dn 
that wherever a preceding executory limitation 
carried the whole intereſt, a ſubſequent limita-; 
tion was not conſidered as a limitation, 1% 
the preceding, and to take effect aſ ter it. but 


only as an alternative ſubſtituted in its room, 


and to take effect only in caſe the preceding. 
ſhould fail and never take effect at all; and 
where "a" preceding executory limitation did 
not carry the whole intereſt, a ſubſequent one. 
was conſidered, either as veſted in 
intereſt as a remainder expectant on the pre 
ceding eſtate, as ſoon. as that took effect, or 
elle as tak ing effect in poſſeſſion at the time 
limited for the preceding eſtate to veſt, in caſe 
1 that 


„ & 6 
that preceding one failed of taking effect; ſo 
that in either caſe it follows, that if the preced- 
in limitation was not too remote in its creation, 
the ſubſequent one could not be fo, being to 
take effect at the time limited for the firſt, or 
elſe not at all. 


And therefore we muſt be careful to 
diſtinguiſh between inſtances of this kind, 


and thoſe cafes wherein, either the preced- 


ing limitation is not executory but veſted, or 
there is no preceding limitation at all; for in 
either of ſuch caſes the future limitation can- 
not be merely an alternative, but is abſolutely | 
limited to take effect either after the expira- 
tion of the preceding limitation, or elſe (if 
there be no preceding limitation) upon the 
happening of ſome future event. And there · 


fore if the expitation of that preceding limita- 


tion, or if that future event be of too remote a 
nature, the future limitation is void in its cre-. 
ation, and no ſubſequent accident can make 1 it 
good; becauſe it is not (as in che former 
caſes) limited to take effect or to fail upon the 
event of a z Contingency, which muſt be deter- 


mined one way or other within the period al- | 


lowed by law for the vrſting of an executory 
deviſe z but is limited abſolutely to take ef. 


feſt on an event which may not happen 


within ſuch a per: 


E e Thus 


e 


Vide Caſ. 
Temp. Talb. 
245, Sabarton 
v. Sabarton. 
Supra, p. 321. 


Vide 2 Bur- 
row 878. 


U cls 3} 

Thus. Altho' in the caſe of a lands 
in fee to che firſt | fon of Fat who KI —— | 
years of a age, and in default of tuch iſſue. 0 


f 1 13 


mainder to B. in fee "Juch a limucation, wou 
fail, or take effect according as as the Erk Lil. 
tation ſhould velt or not; yet i a geviſebe 

the beirs-male of the body of C. and | in e 
of ſuch iſſue remainder to D, in tail ; here if 
we ſuppoſe the firft limitation 9 23 ſubſe. 


2 quent one is an abſolute future limitation to 
„ take effect after a dying without iſſue; and 
22 ther efore though no heirs-male of the Dody of 


C. ſhould ever exiſt, ſuch event will not make 
good che limitation to D. Which was too re- 
mote in its creation, and could not be conſi- 
deted (as in the former caſe) merely as an al- 
ter native to a preceding limitation, and which 
muſt veſt at the time limited tor that preceding 


LL Oe ww” vw 


7 have before: enn that com dh acon- 
tingent limitation is preceded by a freehold 


capable of ſupporting it, it is conſtrued a con- 


gent remainder, and not an executory deviſe; 
but it is poſſible that the freehold ſo limited, 
may by ſubſequent accident become incapable 
of ever taking effect at all, (as by the death of 
the firſt deviſee in the teſtator's lifetime) in 
which caſe the ſubſequent limitation, if the 
contingency has not then happened, will be 


in the ſame condition at the teſtator's death 
(that 


8 49? 7 
(chat 8 it che Re the Will is 10 take p vT og m_ 
530 as H it had been limited without F eee 
preceding freehold; nos in this caſe it has Sd. rem 
0 eld. that whete ſuch ſubſequent contin- 
gent limitation could not velt at the reſtator's 
death, it ſhould enure as an executory Ak 


rather than fail for want of that þ 
frechold which had never taken (elle, 


Thus in a caſe above cited, WAI Hopkins v. 
deviſed lands to truſtees in troſt for Bfof Hopkins. 
fe, and after his deceaſe for" the firſt and ö. W 

ther ſons of B. fucceſſwely in tail- ale, re- 83 
mainder to the future ſons of C. for life ſu . 
ceſſively, with divers mean remainders, re- 

mainder over to D.; B. died without iſſue in 

the lifetime of the teſtator, and afterwards the 

teſtator died before any of the contingent re- 

mainders were veſted; the queſtioh Was, 

Whether the mean contingent ad 

were not become void, there deing no preced- 

ing eſtate to ſupport them? for if ſo, then would 

the whole have been veſted in poſſeſſion in 

D.; and it was held they ſhould enure by Way. 

of executory deviſe. — And in this caſe a ſon 

being afterwards born to C. it was held that 

the executory deviſe having | thereby once 

veſted, the ſubſequent limitations thereupon, 

became contingent remainders; and though 

ſuch fon afterwards died before the ſubſe- 


EU quent 


L 
t Vex. 263. quent limitations veſted, yet were were they not de- 
Hopkias v.  ſtroyed; becauſe, it was held, th chat che inherit- 
1 Ack. 581, ance veſted in the truſtees, was as. ſufficient 


to ſupport them, as if there had been eſtates 
limited for | that Fate purpoſ GG.. 
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"The like obſervation may be made in regard. 
t6 the caſe of Stephen, v. Stephens before cited,,, 

deres, p. 41. that until the eſtate became veſted i in ſome Ga 

of T. 5. and A. S. who attained 21, the limi- 

* tations over to the daughter and to Sir R. K. 

* K RY myſt have becn executory deviſes; but as ſoon, 

p. . ab ever, the eſtate ſhould become veſted in a 

bd » wie ſon, then thoſe ſubſequent limitations muſt 

ol courſe take effect as veſted remainders upon 
ae 114 | dhe preceding e eſtate-tail in ſuch fon, 


Wor! 
of 2 £ 


Vide is, And fo in he caſe of Brownſword v. Kd. 


r ' wards, Lord Hordwicke held, that the limitation 
_ ww et would enſüe by way of executory deviſe 


if E died without iſſue un ler 215 and that if 
he died without iſſue after 21, when the eltace, 
had veſted in him, then the limitation over 
would go by way, of remain4er. 


1 4 7 
K ">{ 7:9 75 T i. v 
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Vide Carb. But when a preceding Fecholld has once 


3 8 veſted, it ſcems, no ſubſequent accident will 
: Sued. 360, Malte u tontingent remainder enure as an exe- 


z Vez. 616. cht deviſe. This ba direct conſequence 
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1 have had otcafion to n orice. in the "ca © ſupra, p. 180, 
of Jermyn v. Arſcat cited in a. former, Page, | 4 
that a condition | or proviſoe to determine ag 
eſtate · tall as to A Particular perſon only,, Was, 
held to be void; upon the priociple, tha A 
ſtates in land cannot be determined in pert and v Plowd. 
only, and continue as to the reſi due, or veltand. 56. b. 
then ceaſe, and again revelt. The opinion | held. 


in that caſe appears to have been cited and als. Gulliver v. 


ſented to, as an authotity in point, by the Judges — 


of the Court of King's Bench, i in the above, p. 311. and 


cited caſe of Gulliver v. Shuckburgh * — — 


And upon the ſame principle, it was aid by N 
Walmeſley J. in Corbet's caſe above cited, if a foo 1 
man make a feoffment in fee, upon condi - 7 
tion that if the feoffee die his heir being under 
age, that his eſtate ſhould ceaſe during the mi- 1 Rep. 87, - 
nority of the heir, that ſuch a condition is ut- 
terly void. And ſo in the caſe of a feoffment 
to the uſe of A. and his heirs every Monday, 
and of B. and his heirs every Tue/day, &c. that 
theſe limitations were void, for that the law 
knows no ſuch fractions of eſtates. And that 
in caſe of a partition between coparceners, that 
one ſhould have the land from Eaſter to 1/t of 
Auguſt, and the other from iſt of Auguſt to Eaſter” 
in ſeveralty, it was good only in reſpect to 

Ee 3 the 


meut, pl. 41. 


L 422, J 
Bat v. 1 Inf. the abelian and taking the profits, but na. . 


4.» where were, of the eftare of inderilance 3 4ny, mare 
ſays they bave than a partition to preſent by turns, which was 
= only a partition as to the poſſeſſion, and they 
; , ſhould | notwithſtanding. join in, a writ if 71 

* right, 49. 


Wa . Jer] it appears. tharadiſtin&ion has —f 


taken in this reſpect, between lands and a tent 
newly created ; for we find a caſe where rent, 
was granted with condition, that when 4 heir 
of the granite was within age, the rent + ſhayld ceaſe, 
during bis nonage, and the feme of the grantee. 
' recovered dower during the nonage, with ce/- 
. 87. ſet executio till the full age of the heir. In this 
cKcaſe Lord Coke obſerves, that the writ of dower 
woas brought againſt the ter-tenant, which, he 
(M1): 5 proved, that, for the time, the rent 
newly created ſhould ceaſe per modum conceſ- 
ani; and indeed the ſuſpending the execution 
till the heir at 1 0 to prove 

W lar 


18 18 TiD 


19 


- Thigcaſe of the rent, almefey \ breed. ma Was. 
not RE. his > a the bel 


at. i. » FEY 1 nner 
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400 Nen oon by inte 5 June, c. 18, where coparce- 
ners tenants in commoa or joint-tenants make partition 
to preſent by turns; each ſhall be ſeiſed of his or bet 
ſtparate part of the En and to . in big or 
het turn. : 


. ; 
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425 J 
for: he aid, t ws good as parcel bf che qu,M]fn] Dee 
of the nat thing? and he put A tae of eons > bro 
mon newly created, and agretd tft ut 
quality might belong to rents and commons 0 £ 8 
newly created, as being modus tonationis. But lbig; 
that it was otherwiſ in regard to eſtates in 1 
land; for if they ſhould ſo ceaſe, veſt and te- And vide 
veſt, it would "he'd dangerous to the precip? of . 
a (ranger; which inconven ence does not ex. ; 
tend to the caſe of a fent or common newly © 
citated: And Glanville agreed with him, thar 
a cent newly created might be made to cee 


in that manner. but land not. u 


Fr (1119 eds I TTLETF ST, Bob bauovos 21 
Indetd in à cafe where enk cher in fee" Havergnt®” * _ 
was granted, and a fine was levied bf chEldnds" Ce ite. gie. 


the uſe intent and purpoſe, that if the rent 1 Roll, Abt. 
hould'be behibd, and no ſufficient diſtreſt be N a 
found opon the premiſes; or ny reſedtis, He. 
mould de made, that then the gramee Hs 
beit ef aMighs might” enter, till the rent ard 

all arrears thereof ſhould be paid and ſatisfied; 

this was' held to be no condition, bur a li- 

mitation of the vſe; and this contingent and 

furtife uſe to ariſe upon non: payment of the 

rent, was held not only to be good and- effec- 

tual, but, alſo to be transferrable and capable 

of being aſſigned with the rent; that it being 

a matter of -inheritance;: and for ſecuring the 
payment of the rent, and waiting uponche rent, 

it might well be transferred with the rent; 


Ee 4 8 


4 
but chat if it had been 2 mere-polſibility,or 
kn had pot  palled or been transſerrable. 


| *o zPISwgu bak 
Brook —— thara rent de Jordmigy: begrand 
Views. 56 b. ed to commences fu uro, though wfreeholdin 
2 Veutr. 204. land may not, any more than in à rent in eſe. 
1 And the ſame obſervation may be extended to 
Moo , pl 100. grants, by the King, of offices not 
Shower Rep. ſubliſting in fee, And ſomething of the like 
14 Raym. nature may be noticed in regard to grants of 
St wr Caf ignities in Temarnder as it is called, * 
is Pail, 11. ſcems, operate in fact as new grants. 
— >—we Here we are alſo to notice another late Caſe, 
3 Bur, 1416. which famewfal within che above mentioned 
rule, that-cſtates ſhall uot ceaſe as to part, and 
veſt and re-velt ; and which nearly reſembles 
che cafe of the fcoffment put by J. #almeftey, 
firſtabove cited. It was where a teſtatot having 
deviſed lands to truſtees and their heirs, in truit 
for J. in ſti ict ſeitlement, wihdivers-temain- 
ders over in ſtrict ſettlement, ſubjoined a pro 
- .,viſoe in the will, that ſo often as, and during 
-luch time as the perſon who for the time be- 
ing (in caſe the teſtator had not otherwiſe di- 
rected) would have been inticled in poſſeſſion 
as tenant for life or tenant in tail, ſhould be 
under the age of 26 ycars, then che truſtees 
were to enter and receive all the fents and 
profits of the lands; out of which they were to 
aliow certain ſums for the maintenance of ſuch 
+: + . enant for life or tenant in tail, and the reſt 
100 1 Was 


* 
1 


[7 48s J 
vas to accumulate to be laid out in the pur: 
chaſe — ans 


önnen ugs Due 104g Dat 1 „ 1 

7. died upwards of 26 years age, leaving 
his wife en/cine of a. ſon; and, upon a eaſe 
{cnt from the Court of Chancery to the Court 22 
of King's Bench fot their opinion, whether te 
truſtres, upon the birth of the ſaid ſon a; 7. 
took any and what eſtate in the lands, by vi- 
tue of the ſaid proviſoe; they certified: ther * 
opinion, that the truſtees did not take any e. 


INE Ce EL TIE 8 
viſoe. C3454 43% as * 3 ? er RY 
Ik bas been held, that where an exechtor ß 


deviſe is limited, per verba de preſenti;” that is 
here the deviſee is mentioned as a perſon in 
preſent exiſtence, and the commencement of 
the Eſtate deviſed is not expreſsly deferred to a 
future period, there the deviſee muſt be a per- 
"fon capable at the death of the deviſor, or o- 
cherwiſe the deviſe will be void; as if one de- 
vile (immediately) to the heir of J. S. and 
7. S. is living at the death of the teſtator, 1 Salk, 226. 
it is ſaid the deviſe ſhall not be conſtrued an 
executoty deviſe, and therefore muſt be void; 
but chat, if it were to the heir of J. S. after the 
"dearb"of J. S. that would be clearly 1 
entcutoty — nh Dann a — er 
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— — ſaid, that 4 beſt 
- fan-of 4. having none at chat time, is void; Ibid. 229. 


TI” | bur 


Raym. $3. 


1 Lev. . 
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bit chat if it were to the firſt fon of A. when br 
ſhall have ent, it would be good though 
Rriagman Ch. I. ſuid, that a deviſe to J. S. for 


15 years, remainder to the rigbt heirs of J. B. 


is not good, but that a deviſe to one for 19 
good; becauſe the deviſor takes notice that 
J. D. hath not a ſon, and intends a future 
_ J 1 79390 | i d DIP 


dun was a n 4 a as 


viſe to an infant in ventre ſa mere was good, or 
not; ſome held that it was not, upon the 
principle I have been mentioning, whilſt others 


contended that it was; but all agreed, chat a 


4. 226, 
. 


deviſe to jake: n be e 


3 


1 
iT [1 * ab 
8 . not i: in any — 


l upon tus diſtinction between 


verba de preſenti and verba de futuro. For 
in the two caſes 1 have cited, the (judge 
ments did not reſt upon that point. In the 
firſt che limitation was to 4. for 30 years if he 


ſhould ſo long live, remainder to the hens: 


male of the body of A. ; the court, upon the 
diſtinction I have mentioned, ſeemed to in- 
dire. to the opinion, that this deviſe to the: 
heirs- male of the body of A. was not a good 


exccutoty deviſe; but whatever: it was in its! 


Vide ſopra, 
P. 47+ 1 


creation they beld it became void in event, 
for A. died without iſſue; ſo that whether it 
was 


4% 

was originally void, was; no ditect poink of | 
their deciſion à the hke obſervation vmay be 

made witlr veſpett to the other caſe where n / HG 
limitation was to truſtees for 11 years, and Aa... 
then to the firſt ſon of B. (then unbotn) t ĩt vas 2 
there ſaid upon the ſame principle, that this 
limitation ſhould not enure as an ee α“,,tiry de- 
viſe to the firſt ſon of B. becauſe limited per 
verba de preſenti; but, however, ſince H. died 
without iſſue, it became void in event what- 
ever it was in its creation, therefore I appre- 
hend the judgment did not e that ans 
te . | e '2 


| Indeed in che gates of Meer v. 3 Vide ſupra 

of Goodman v. Goodright cited in a former page, p. 324, 339. 

the court ſeemed unwilling to admit the 

deviſes to the iſſue of the body of a man by a 

future wife, and to the beirs F ihe body of a wo- 

man by a future huſband, to be good; or rather 

inclined to avoid the queſtion whether they 

were ſo or not. But it is obvious, neither of 

thoſe caſes decided the point in queſtion, as 1 

have obſerved when I cited thoſe caſes: and 

indeed the doubt of the court reſpecting the 

validity of the limitations in thoſe caſes, could 

not be ſupported upon the diſtinction I am 

now ſpeaking of; becauſe a deviſe to the iſſue 

hy a ſuture wife of huſband, as much implies 

the teſtatorꝰs Knowledge that ſuch iſſue does 

not yet exiſt, and is as NOR apa Aut abt 
9D. N in «Op .q 
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aforure time; as the caſe put and admitted by 

the vonre” (Sat. 226.) of à deviſe to the heirs 

of F. a after Ihe teat'of 7. I io Sonde 

9000 971 vd n 9: 22187 1 vat 203 OL, 21650 

db bre bbw m be S ten 

to the caſe of a deviſe to an infant — 

fa mere; there certainly can be no doubt char 
ſe a deviſe to ſuch infant, neceffarily impſies a fu- 

tue diſpofition to rake effect at its birth, 26 

much as if the words toben be Fall be born 

89 were added; for furely we cannot imagine an 

intention, that the child ſhould rake the eſtate 

before it is born. | 


In the infancy of executory deviſes, be- 
fore their limits were aſcertained and e- 
ftabliſhed, and whilſt they were ſcarcely yet 
diſtinguiſhed from limitations in conveyances 
at common law, there is no wonder that a 
diſtinction of this nature ſhould have been 
taken; and that it ſhould have prevailed to a 
kind of rigid abſurdity, in order to guard a- 
gainſt and prevent too great a freedom and 
latitude, in what was then eſteemed an innova- 
tion upon the old common law; (A) but even 
then 


1 


— 


(A) General reſtrictĩons in theſe matters, if univerſally 
adhered to with literal ſtrictneſs, will neceſſarily involve 
ſome apparent abſurdities, when applied to the circum- 
ſtances of certain particular caſes. But to leave it in the 

breaſt 
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then it. ſeems to have been grounded upon 
ſome ſuppoſed, or upon the want of ſome required: 
evidence of the teſtators intention; as ap 
pears in the ſeveral caſes put by the court in 
tae a ae ary 8 — 
Ramand. „ 40 415 0 


— 


e aer TY" 1 I43gat vor 


But at thisday it death agreed, chat a deviſe- 1 Freem 244 
to an infant in ventre ſa mere is good, though 93 


he be born after the teſtator's death, and he 
ſhall take by way of execuiory deviſe. Per 


North Ch. J. So in the caſe of Gulliver v. 
Wickett above cited, the court held, that the 


— 


breaſt of ths jidge to relax or ſuperſede Sperl * * 
tions and rules, Whenever he ſhall think particular caſes 


not within the reaſon of them, may perhaps, by ſome, EP) 
de tbaught a. more important abſurdity, and a matter rf 
greater miſchief 1 in its tendency. and conſequences, than 
that which is intended to | be obviated by it; for this is 
in fat mäklag the DISCRETION of che judge the only 

lawiti fuch caſes. Ab error, which our forefathers ſeem 

to have been even zlliberally ſtudious to keep Gr 
For iheir creed ſeems to have been, what I have read 


0 
expreſſed, in ſo much energy of terms; by a great Judge 2 * 


even of theſe t times. THz D1SCRETION-OF Aube gument in the 
11 Tis Law or TYRANTS; IT is ALWAYS un- Caſe of Doew. 


KNOWN 3 IT IS DIFFERENT. IN DIFFERENT MEN ; 


Kerſey, Faſch. 


eo. 
IT 1S CASUAL AND DEPENDS UPON CONSTITUTION; ” 1765. C. P. 


TEMPER AND PASSION, IN THE BEST 4T IS OFTEN») 

TIAMES*EXPRICE; IN THE WORST 1T 25 EVERY... 
vos; FOLLY a PASS10N To WHICH HVMAN, Ne 
TURE yi po 
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umitation to the child of which” the wife was 
PPP ˙ good bontingentremuin. 
Wicket. der (the wife taking à preceding eſtate for life) 
1 Will. 105. to a ſuppoſtd child in bentre ſa mere; and thut 
fupra P. 402 i there had been e deviſe 10 iht wife for ift, 

the deviſe to the child for life, being i futtrs, 
(by which I conceive muſt be meant being 
in its on nature . would any DONE a 


28 1 55 N . 9 
Caſ. Temp. nate the caſe of a uns limit. 
75e. Cb- nan tion to the unbern children of the teſtator's 
&. Bliſfet. grandſon, Lord Talbot thought its being l. 
r. 230. mited per verba de preſenti no objection to its 

taking effect as an executory deviſe, where 
the intention wat clearly future. So where a 4 
teſtator deviſed" to his wife for 3 years, remain- 
der to his ſon for 99 years, if he ſhould ſo 
r. long live; remainder to him for 99 years, if 
n. ſuch wife as he ſhould marry ſhould ſo long 
tive, remainder to the heirs of his ſon's body; 
Harris v. and their heirs of their bodies; the court held 
. the deviſe to the heirs of the ſon's body good, 
as an executory deviſe, being to take place in 
Jong within the compaſs of a life in being. 


„Agen here a teſtator deviſed his lands to 
C. for the term of 90 years from —.— 
tor's deceaſe) if he ſnould ſo long live, and 
after the determination of that term, he de- 
viſed the lands to the beirs of zhe AED 
— fat | 
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ſaid C. remainder, over. Upon aqueſtion/re- 
ferred. to che judges of K. . whether the hein 
of the body of C. took any and hat eſtate un- 
der the will? they certified their opinion, 


that tbe clear, manifeſt intent of the teſtator 


vas to give 20 eſtate- tail to 8 


in the teſtator's view) ea him and o ibe heirs 


of the body of the ſaid C. with remainder over as 


in the will; which intent of the teſtator might 


by lau take effect as an execuiory deviſe for 


the contingency.mult happen within the com- 


pals of a lite in being and the frechold in the 
mean time being undiſpoſed of, defcended to 
the heir at law. The reaſons of | this opinion 
ſeem to be clear and indiſputable and, I con- 
ce ive, would go a great way towards deciding 
all doubts upon the above mentioned fimilar 
point, in the caſes of Moor v. Parker and 
Goodman v. Gocgright, ſhould they ever be 
moved agaln. 


This inference at leaſt, I think, may be 


fairly drawn from the laſt cited authorities ; 


namely, that whatever force is to be allowed 
to the diſtinction between executory limitations 
per verba de pre ſenti and per verba de fuluro, it 
can only affect thoſe caſes, where there is hot 


the leaſt circumſtance from which to collect 


Hopward » Vs 
1 1 Ad. — 


. 
che teſtaror's contemplation or intention of 


any thing as” Ain, fn er nn 0 
A. Mb pris. LU per 
Sw <3 v3 . res 
* i a rifle, thät eee ths 
cutory deviſe of a real eſtate, and the freehold. a 
is not in the mean time diſpoſed of, the free · 
hold and inheritance deſcend to the teſtator's 
heir at law. As where the teftator deviſed" 
lands to A. for five years from Michdelmas 
then next, remainder to B. in fee, ind died 
before Miese; it was held thir the flee.” 
hold and fee-ſimple deſcended to the heir at 
law till Michaelmas. So where A. ſciſed in fee, 
deviſes to B. in fee, to commence ſix months 
after A. s death, during thoſe ſix months the. 
eftate deſcends and continues in che heir at. 
law. And where a teſtator ſciſed in fee de- 
vileck to truſtees for 500 years, remainder, ta 
the firſt and other ſons of B. in tail, (and B. 
had no fon born at the teſtator s death) re- 
mainder over in fee; it was held, that the 
freehold deſcended to the heir at law till. the 


| cabifth of a ſon to B., or till his cearh, without, 


having hag a ſon. . 
So where teſtator gave 5 501. to > his daugh- 
ters, and deviſed his lands for a term f 99 
years in truſt, that in caſe his wite ſhould, , 
within four years pay off the 5501. then he 
gave the lands to his wiſe, for life, and after | 


f 1 „ her 
FT" + | 5 * $ &G . F , 


11 
4 254 b ** * 8 * 8 
her her death to his on F. and his e e and, 
female, and for want of fu ritter to kim and, 
his heirs for ever, and the ſaid term to — 
on the inheritance... The wife did not pay; the 
money, and the eſtate was ſold, undxr a decree 
upon a, bill filed. againſt H. ; afterwards a 
bill wasfled againſtthe deviſceofthe purchafer. 
by the ſon, of H. as he ir in tail, for the rever- | 
ſion expectant oa the term of 99 yea"s, there. ++ 14 wh 
having been no fine, levied to the purchaſetk 
by the ſon. to bar the eſtate · tall, and ſyeb > . 
chaſer having notice of che tilt. 
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Lord Flardwicke held, that this was a acondi.. 


tional limitation in the wife for life, taking n 
place as an executory deviſe, (for that ĩt could + Pkg 


not be a contingent remainder for want of a 
freehold ro ſupport it) and that H. took 
an eſtate· tail with remainder to him in fee. 
400 though i in this caſe the eſtate for life in 
the wife was a preceding executory limitation 
which never took effect, becauſe ſhe did not 
pay the money and perform the condition on 
which it was to ariſe; yet the eſtate- tail to 
H. was well limited, and took effect ex- 
pectant on the term of 99 years; and that 
this being an executory deviſe, the freehold 
deſcended to H. as heir at law to the teſ- 
tator, till the four years were elapſed or the 
wife had performed the condition. And his 
Lordſhip accordingly decreed in fayour of the 
plaintiff's title to the inheritance. 
F f So 


| {| 434 ] 
ig where there is a preceding eſtate limited, 
with an executory deviſe over of the real eftate, 
the intermediate profits, between the derermin- 
ation of the firſt eſtate and the veſting of the 
limitation over, will go tothe heir at law, if 
not otherwiſe diſpoſed of. As in the caſe of 
Hopkins v. Hof ,in, above cited, where the 
teſtator de viſed lands in truſt for B. for life, 
remainder in truſt for his ſons ſucceſſively, 
Caſ. Temp. remainder in truſt for the future ſons of C., 
222 remainder over; and the teſtator provided for 
Hor * the diſpoſition of the rents and profits during 
Supra, p. 41g. the minoritics of thoſe who were to take in 
future ; B. died in the life-time of the teſta- 
tor, it was decrecd the contingent limitations 
_ ſhould caure as exccutory deviſes, and that 
the, profits from the death of the teſtator 1 
the birth of a ſon of Fihould go to the 
at law; and afterwards a fon being born . 
| Vezey 268. upon the death of that lon it was decreed, that 
LO 581 the rents and profits ſhould belong to the heir, 
Hopkins. until ſome other perſon ſhould become intitled 
. under the limitations in he will 
2 e 42 80 where z a teſtator deviſed his real and 
Lots * Me: 2-2 perſonal eſtate, to 28 trüllecs, and willed That the 
Cann bee firit ſon of A when he ſhould attain twenty- 
— one, ſhould have it and his heirs-male, and 
— "that he ſhould be well educated; 4. had no 
„ pnoky, fon at the teftator's death. Td, 1 ardeicke held 
| Stones. that the in termediate rents and profits of the 
2 Vez 521. real eſtate belonged” to the teſtator's heir at 
y- 1 2 1-4 law 3 
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law ; but that the heir at law's intereſt would 
determine on the birth of A.'s ſon, becauſe 
the education of that ſon was to be paid for 
by theſe rents and profits. 1 


ut a deviſe of all the reft and refidue of the 
real eftate will paſs, as well the profits from 
the teſſator's death to the time of the eſtate's 
veſting, as from the determination of the firſt 
eſtate to the veſting of a ſubſequent one. As 
in the caſe of Stephens v. Stephens above cited, Car. r 
upon a deviſe to the teſtator's grandſon T. Talb. 2 
in fee, and if he ſhould die before the age of EY % 
twenty-one, then to ſuch other grandſon then fuprs $i; 
unborn as ſhould att attain the age of twenty-one, 
with meine remainders, remainder over to Sir 
E. S in fer; J. died under age, and ĩt wasdecreed, 
by advice of the Judges, that the intermediate 
profirs between the death of T. and the veſt- 
ing of the eſtate by virtue of any of the ſub- 
| ſequent limitations, paſſed to Sir R. S. by + + 
force of the re/iduary deviſe, as an inteteſt in 
the real efſate not otherwiſe diſpoſed of. S 
where the teſtator deviſed all the reft and refi- , ver. 484. 
due of bis real and perſonal eſtare of what na- Rogers v. 
ture or kind ſoever, to ſuch child or children _— 
as his daughter ſhould have it was held that the Duke of 
ts from the teſtator*s death to the birthof a 12 
child of his n ſhould paſs under this fra ES 


| deviſe. | Seer 2 — 

So likewiſe in i b eee 3 | 
* a perſenal c abe, the intermediate profits, 

8 712 as 


7 
1 
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as well before the eſtate is to veſt, as be- 
tween the determination of the firſt eſtate and 
the veſting of a ſubſequent limitation, will 
Chapman v. paſs by virtue of a refiduary devile, As where 
Caf. Temp, the teſtator deviſed his eſt ate real and perſonal 
Talb.'14;. upon trult, to pay his ſon B. a certain annuity, 
— oF and gave all the ref and refidue of the yearly 
Roger v tents of the ſaid truſt-eftate to be applied dura 
—— ing the life of his ſon B. to the education and 
benefit of the future children of his ſaid ſon, 
and after B. s death one moiety of the ſaid trult- 
ate to the ſaid children, and the other moĩ- 
ety to ſomebody elſe; it was decreed, that the 
profits, from the teſtator's death to thebirth of 


a child of B. ſhould goentirely to B. s children. 


And where a teſtator gave a houſe with the 
appurtenances to his wife during her widow- 
hood, then to his eldeſt ſon for the time being 
who ſnould attain twenty-one years of age, Cc. 
The wife married again during the minority 
sel of che eldeſt ſon. There being a 're/iduary 
Veraz. diſpoſition as well of the real as of the perſo- 
nal eſtate, Lord Hardwicke held, that as to the 
intervening profits between the determination 
of the wife's intereſt and the eldeſt ſors at- 
taining twenty-one, ſo much of them as was real 
would fall into the real re/idue, and ſo much 
28 was . perſonal into the perſonal refidue, q Nn 
But where there is no reſiduaty deviſe, or 
12 particular diſpoſition of them, it ſerms 
the en of a N _ between te 
death 


* 
LES 
* Py 
* 
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death of 2 teſtator and the veſting of an execu- 

tory eſtate, or between the determination of the 

firſt limitation and the veſting of a ſubſequent 

one, will accumulate for the benefit of the pen 
- ä 8 oh 

ſon next to take by virtue of the limitations. 10 


1 
Thus where a teſtatot deviſed a ſhare in the Baroxrdilt,. 15 
brewery to an infant, provided that infant > Ae 
| inſon 
ſhould attain the age of twenty-one years, — race, $ 
bur if ke ſhould die before that age, then to 
B.: it was decreed, that the profics from rhe 
reſtaror's death until the infant ſhould attain 
the age of twenty one, ſhould belong to the 
infant on his attaining ſuch age. The infant 
died before that age, and it was decreed, that 
the intermediate profits belonged to B. and 
not to the infant's adminiſtrator; ; So where 
a teſt ator deviſed a perſonal eſtate to M. an 
infant, and if M. ſnould die before twenty- 
one, and his mother ſhould have no other 
child then to V.; M. died during bis-infancy, obs _ 
and ĩt was decreed, that the rents and profits z b. W. geg 
from the death of M. till the contingency — 
ſhould happen, were to accumulate and be pra. — 
added to the capital, and if M. s mother 
ſhould have no other child, they ſnould go to HW; 
And fo in the caſe of Bulloct v. Stones above 
cited;"Lord Hardwicke held that the perſonal 
eſtate paſſed by the will to the truſtees ; firſt in- gupta, p.435. 
deed for the payment of debts; but that the 
whole ſurplus of it would belong to A. s ſon upon 
his attaining twenty- one, and that in the mean 5 
time the profits thereof ſhould accumulate. 
Ff 3 But 


Vide Bo- 
raſton's caſe. 


Supra, p. 167. 


Taylor V. 
Biddal. 


Sapta, p. 318. 


Marsheld Vs 
Dugard. 
195. C 4. 


Goodijtle v. 
Whitby. 
Sopra, p 171. 
and vide 
Tomkins . 
Tomkins, 
ciled 1 Burr. 
_ 
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But here we are to attend to an obſeryation, 
that where an abſolute property in lands is 
given, and a particular intereſt in the mean 
time, until the deviſee comes of age, the par- 
ticular intereſt operates only as an cxception 
out of the deviſe; which is ſo made /ulje# 
to it; and ſuch limitation is not conſidered as 
a condition precedent, to make the ſubſequent 
deviſe contingent, upon the event of ſuch de. 
viſce's coming of age, and ſo make it an exe- 
cutory deviſe; but is only taken as a deſcrip- 
tion of the time when the deviſee is to have 
poſſeſſion ; and the eſtate veſts in him imme. 
diately, ſubject ro ſuch particular intereft, 
Thus in the caſe of G:edtitle' v. billy above 
cited, it was determined that the two nephews 
took immediately, and that the truſtees had 
only a chattel- intereſt out or Þ, - Apen in 
che nephew. 


This obſervation, however, cannot apply 
to caſes Where the deviſee is not a perſon 


in eſſe, or where no preſent intereſt is deviſed 


in the mean time, or where there are expreſs 
and operative conditional words to ſuſpend the 
veſting; as in the above cited caſe of Bul- 


lock v. Stones, the deviſce not being in gfe, 
theeltate could not veſt in him immediately 
but mult, as to him, operate Futurely., as an 


executory deviſe: and in the caſe of Brown- 


Herd v. Edwards, the words Pteceding and 
intreducing the limitation to B. viz, Ir be 


ſhayld 
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Pould lit to attain the age of. twenty-one, or 


have iſſue, then to bim, &c. made the deviſe 


to him expreſsly conditional, and to depend 
upon the ' events there mentioned; and of 
conſequence prevented any eſtate from veſting 
in him until one of ſuch events ſhould happen. 
Theſe twocaſcs were limitations in tail, but had 
they been in fee, theſe ſame reaſons would 
have exiſted againft their veſting immediately. 


I have in a former part of this treatiſe ob- 
{crved, that contingent eſtates in lands of 
freehold or inheritance are not deviſeable, i. e. 
whilſt they are contingent. But it is other- 
wile in regard to contingent and executoty in- 
tereſts in terms and other perſonal eſtates. It 
appears indeed, that at common law a poſſi- 
bility has been held, not to be deviſeable; 
though a diſſinction in this reſpect, it ſeems, 
has been taken between intereſis in comingency 
and naked poſſibilities, Nor was a poſſibility 
aſſignable, though ir might be releaſed in cer- 
tain caies; but however, there are many de- 
terminations by the court of Chancery, which 
prove that at this day poſſibilities of perſonal 
eſtates are deviſeabie, as well as af e in 
equity. | 
Thus, where a teſtator poſſeſſed of a term, 


deviſed it after his wife's death to his fon, and 
made his wife executrix, who proved the will, 


* 8 
a een 


and conſented to the legacy; afrerwards the Veizy e Pin» 


Ff 4 "fon 


well. 


Pollex. 44. 


[i 4 
ſon died. in the life-time, of his mother, having 
deviſed the lands comprized in thę ſaid term; 
and the court held that the de viſee of the ſon, 


ſhould enjoy under his will, * th the ai 
ſentatives of the mother. 


Kimpland v. So where a teſtator poſſeſſed of a term for 

3 Freem. 250. 1000 years, deviſed i it to B. for 30 years if ſhe 
ſhould fo long live, and after her deceaſe to 
C. and died; * aſſigned it to D. during the 
life of B.; this aſſignment was held good. 


Theobal is So in another caſe, a teſtator deviſed his term 
Duty, 121 ©© his wife for life, remainder to his fon and 
# P. W. 608. daughter and died; the daughter and het 
04 12-+ 1, hufband, in the life- time of the wife al. 
ſigned their moiety ; and after the death of the 
brother, living the mother, they aſſigned the 
other moĩety; this aſſignment was Ab 

in 1— and * by the Houſe 0 f Lords, 


{24} cl 


Wynd v. So where 2 term was deviſec to 7. 
| . * for life, remainder- to B.; B. in the life-time 
And vide of A. rie his remainder to J. §, WhO de 
F. W. 608. „ige ie ore; and Lord Chancellor Parkes” 

decreed, that the adminiſtrator de Boni non of 
B. ſnould aſſign over the term to the deviſee 
e ee e had deviſed K. r 


Higden 2. Again, where there was a a deviſe, 1545 td 
Williamſon. be fold, and the money ariſing therefrom to be 
* paid to ſuch of the children of B. as ſnould 
| be livixg at ber death; one of her children in 
| : Pore 


[| 44a» Þ 
her life · tds becume a” bankrupr; and it was 
held, that the aſſignment by the commiſſioners; 
paſſed the contingent” ſhare which he became 


intitled to upon his n een as he 
ſurvived her. 


ns 9 e bers H 
The court, it ſeems, will g9 ſo far as to 9 63 
eſtabliſh aſſignments of contingent imereſts * Os 
againſt volunteers, even where ſuch aſſign- 
ments are made, not for conſideration of mo- 
ney but, in conſideration of love and affection, 
and advancement of children. . # Iadov T 
«Sis 
Thus, where a teſtator deviſed lands to his Wright . 48 e 
two daughters and their heirs, but that if either —_— 
of them ſhould marry without, the conſent, of. "IM 
his EXECULQrS, the daughter ſo marrying ſhould 
have only an eſtate for life therein; and if 
either of them ſhould die unmarried, bis ſon: 
R. or his heirs ſhould take it to him and his 


heirs, paying 500 J. to the other daughter. jwyw 


K. in che life-time of boch bis ſiſters, in 
canſideration of natural . love. and aſfeis ton 


See 


to his youngeſt ſon G. and for his advance-y 
ment, grants to his ſon G. the ſaid lands, c. 
and all his eſtate, claim, Cc. After N' 
death, one of the daughters died unmarried, 
and thereupon the eldeſt ſon of R. brought his 
bill to have the eſtate, on payment of the 30010. » nobgith 
tothe other daughter, who" had married with" -'*", 8 
2 v 


© 4 
* * 


Vide inf, 
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Lord Hardeiete ſaid, it was a claim by the 
heir at law againſt the act of his anceſtor, done 
for what the court calls a confideration in be 
ſecond degree, a proviſion or advancement 


for a younger child; that this was an executory 
deviſe to R. and his heirs; in which caſe if 
the firſt perſon dies befote the contingency 
happens, his heir takes by deſcent through 
him: that the court admits the contingent 


intereſts of terms for years, to be diſpoſed of 


Beckley v. 


Newland 
2 P. W. 


187. 


for valuable conſideration, though the law 
does not; and further permits them to be 
diſpoſed of by will; and that he ſhould not 
doubt, that in the caſe of an aſſignment of a 
contingent intereſt in a term for years, not for 
money but, for a younger child, the court 
would make it good. That as to the prin- 
cipal caſe being a poſſibility of an inberitance, 
there was no difference 1n the reaſon of the 
thing, between that and the allowing an «/- 
fignment of the poſſibility of a chattel real. 


That the caſes of Berkley v. Newland, and 
of 'Hebfon v. Trevor, were conſiderable; and 
the latter went a great way; in the former of 
theſe caſes the court eſtabliſhed an agreement 
between two huſbands, that all legacies which 
ſhould be given to either of them by the will of 
T., whoſe preſumptive coheirs they had married, 
fhould be divided between them, their reſpec- 
tive executors and adminiftrators ; and in the 
atter an agreement by A. on the marriage of his 
daughter, 
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daughter, to ſettle one third part of all ſueh rea! Hobſon v. 
gate as ſhould deſcend to him on the death Tyr. 


P. W. 191. 
of his father, was carried into execution by a 9 


the court; . notwithſtanding the expectancy 
of an heir at law in the life of his anceſtor; 
is leſs than a poſſibility, but yet it is ſuch as he 
might bind by levy ing a fine of the lands in 
the life of his anceſtor, which could operate 
by way of eſtoppel after the deſcent. C i 
That in thoſe caſes the tranſaction was 
eſtabliſhed on the footing of an agreement for 
valuable conſideration, to which an aſſignment 
ſcemed ncarly allied; for that an aſſignment 
operates. by way of agreement or contract; 
Which the court conſiders as the engagement 
of the one to transfer and make good a right 
and intereſt to another. 


That the conſideration i in the principal caſe 
was not ſo ſtrong as for money ; and if the 
queſtion had been between the child ſo ad- 
vanced and a bond fide creditor, the equity o” 
the creditor; would have prevailed. _ But fuch + 
advancement was a conſideration, as againſt any 
claiming. voluntarily from the father, as exe - 
cutor, adminiſtrator or heir at law. 
theſe grounds Lord Hardwicke held, the i 
of R. had no right to the redemption of the 
lands upon the payment of 500/, and diſmiſſed 
the bill with colts, 8 By 


/ 


| 
U 
j 


Vu 


28 8 de, 


3 7 4 * 


"I's 
* 4 
tid 


amy | 


45 


Vide n. 
Fines, pl. 109. 
Sir W. Jones, 
195 


Vide fap'a, 
p. 286. 


tory intereſt, whether in real or 


| confitegenicy opp. 
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By this caſe, it ſeems, chat an aſſignment 


* . of a contingent intereſt, even in lands of in- 


heritance for valuable conſideration, may, | be 
carried into execution by the court of Chan. 
cery ; upon the ground of its being ſuch a a 
contract or agreement, as the court may, think. 
fi to > decree a ſpecific performance of. 


* D310 


Aided that ſuch contingent executory intereſts 
of' poſſibilities in lands of inheritance, may 'be 
paſſed” at law by fine by way of eſtoppel, ap- 
pears by the authorities and caſes I have cited 
above, when treating of contingent remainders; 
for it is wholly immaterial as to the operation 
of a. fine, whether the future intereſt of the, 
_- perſon levying i it, in. the lands of which 1 in is 
" levied, i is a contingent remainder, or any. other. 
future or executory intereſt; the fine equally; 


operates by way of eſtoppel to the perſon le- 
vying i, and thoſe claiming under him. 


1395 


410130 


| There ftill remains another property of exe- | 
cutory deviſes to be raken notice of; which 
belongs to them in common with contingent 4 
remainders; what I mean is, that an EXECU- | 
perfongl eſtate, 
is tranſmiſſible to the repreſentative of the de. 
viſer; when ſuch deviſee dies before the con- * 


ringency happens; and if not before diſpoſed 
of, will veſt in ſuch repreſentative when the 


y : _ L 1 - 114 
= = g * K ? | * * 1 4 Thus 
— 


+ 


© » 


s ] 5 
Thus, in the Eaſe of Pinbury” v. "Elkin above Pinbury v. 
cited, where the. teſtator, in caſe his wife — 359 
ſhould die without iſſue by bim, then after Vite 1 7. N 
ber deceaſe, he gave 80 J. to his brother, you! 
After the teſtator's death, the brother died in 
the life-time 'of the widow, who afterwards, 
died without leaving any iſſue. The court 
held that this poſſibility deyolved to the exe- 
cutors of the brother, though he died before 
che contingency happened; and decreed the 
legacy evg ingeſt, frog 1 des. Jemngus 


(31 * 
widow's death. 0 0 ie ,ovods : 


And ſo, where the teſtator deyiled land to Cat. Temp. 

is ſon 2, but if he ſhould die without iſſue- —— * 

male of hi body Iben living, or which might Withers 551 

be afterward born, that then his daughter 001 git 

mould teceive at her age of twenty-one, or e300 WV — 

day of marriage, which mould firſt happen, 45 

the ſum of 3 500 J. (over and above a portion 

before. bequeathed her) but in caſe the contin- 

gency « of his ſaid ſon's dying ſhould not hap. . | 

pen. before his daughter's ſaid age or day of aaa 

marriage, t that then ſhe ſhould receive that tum., «082. .4 

whenever | ſuch contingency might happen, and 

charged the ſaid legacy or portion on the real .: 

eſtate. The daughter married, having, utain- 

ed ber age of twenty-one, and. died in the 

lite time gf her brother B., who 1 

died without iſſue · male: Lord Talbot decreed... | 

that the legacy ſhould be raiſed, for the bene- | 
" 


— —— — — — — * = 
* 
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of abe adininiſtrator (the huſband) of the 
daughter: add he held, that though it did 
not abſolutely veſt, becauſe it might never 
ariſe; yet it ſo far veſted as to be tranſmiſſible, 
3 P. w. 414. to the repreſentative. This decree was after- 
wards affirmed in the Houſe of Lords. 


So where a teſtator deviſed, to A, and his 
heirs, and if A. ſhould die before twenty-one, 
then to B. and his heits: A. died before 
e but B. ding before him. The 


112. & YA 1 was objected, that * limitation to B. 5 
Weod. on A's dying before twenty-one, was but an 
executory deviſe, and that fuch deviſes have 
=» 2” always been conſtrued as poſſibilities only. 
_ But the court held clearly, that although g. 
died in the life-time of A, yet B's heirs might 

well take under the executory deviſe; as fuch 

deviſe was to be conſidered equivalent in point 

of intereſt, to a contingent remainder, and 

Chauncey v. conſequently tranſmiſſible, And ſo where 
2 616, legacies were deviſed to children to be trans- 
ferted to them at their reſpective ages of 
twenty-one or days of marriage; and that in 

cafe any of them ſhould die under that age, 

or marry without conſent, Sc. his or her ſhare 

ſhould go to the others at their ages of twenty- 

one. Lord Hardwicke held, that a ſhare ac- 

cruing by the forfeiture of a child's marrying 


3 — veſted in another child who 
2 


[ NJ, 7 8 
al 
attained twenty one but died before ſuch 


forfeiture, ſo as to intitle the perſonal repte- 
ſentative of ſuch deceaſed child, to an equal 
ſhare thereof with the other ſurviving chil- 


dren; for {ſaid he) where either real or per 


ſonal eſtate is given upon a contingency, and 
that contingency does not take effect in the 
life-time of the deviſee; yet if real Bis beir, 
and if perſonal his executor will be intitled to 
it: for though in law a poſſibility is not aſ- 
ſignable, yet in equity, where it is done for a 


valuable conſideration, it has been held to be 


alßignadle, and is tranſmiſſible to the . 
Se of deviſee. 


O 80 an B. in een of e 

love and affection for her niece, and to ſecure 
to her ſeparate uſe her perſonal eſtate after her 
own deceaſe, granted all her perſonal eſtate to 
truſtees in cruſt for herſelf during her natural 
life, and after ber deceaſe and payment of her 


. debts and funeral expences, in truſt for the . 
ſole and ſeparate uſe of her niece alone and 
not for her huſband, or for ſuch perſon as 


ſhe-ſhquld appoint. The niece died in the 
lite- time of B., and after B.*s death, her (B.'s) 
cxecutor and reſiduary legatee filed his bill 
againſt the perſonal repreſentative of the niece 
as chis bir eſtate. | 


Lord 


4*3 * 10 


1 Vezey 47. 
2 Vez. 118, 


119. 


8. 
Lord Merdeicie ſaid, that under à truſt, 2 
contingent intereſt might go to the executor 
or adminiſtrator, though not veſted- in the 
perſon during his life; and that in the ſame 


manner the contingent intereſt here would go 


to the repreſentative of the nicce, 2 


2 Will. 29. 


ingly diſmiſſed the bill. 


\ 


Andi in another late caſe of -an : 


deviſe of real eſtate, where the teſtator deviled- 


lands to his ſon G. his heirs and aſſigus for 
ever, but if he happened to dic under the 
age of twenty-one years, leaving no iſſue, then 


he deviſed the lands to his (the teſtator's) mo- 
ther P. in fee. After the deceaſe of the teſ- 


tatot, his mother died in the life-time of G4 
wha afterwards died under age and without 
iſſue; and iĩt was held, that by virtue of the 
executory deviſe to P. the lands veſted in her 
heir. at law upon the happening of the con- 
tingeney, viz. upon the deceaſe of G. under 
age without iſſue; and that this intereſt, whilſt 


it was: contingent and before the event hap- 


at law of P. upon her deceaſe, as to carry it 
perſon who was heir at law of P. (the firſt 
purchaſer) at the time the ane. 
pened. | Fino, nee. Watch 

: „ Yai : 16, 1 tet 5 


n 
And this indeed is agreeable to that rule of 
deſcent, which requires that à perſon G 


claims a fee-fimple by deſiext from one who 
was firſt purc ba ſer of the reverſion or remain Long ins Lit, 


der expectant on u freehol i eſtate, muſt make if. a. ; few. 
himſelf heir to ſuch purchaſer, at the time 42 
when that reverſion or remainder falls into 
poſſeſſion. So here the intereſt of P. was 
future, the had no feifin of the freehold ; oo 
and therefore” the perſon” claiming by der & 
from her, muſt, by analogy to the aboverule, be 

heir at law to her when the eſtate fell into 
poſſeſſion.” And as to the queſtion ſtarred in 

that caſe, whether this executory intereſt did 

not by the deſcent of it from P. at her deceaſe 

upon G. who was then her heir at law, be- 

come merged in the fee which be eook by” 

deſcent from his father (the teſtator), it va- 

niſnes, When we conſider that the —— 

fee deviſed to the mother, could have no eꝶ. 

 iſtetice before the deceaſe of the ſon under age 

without iſſue; for upon bat event” only” 
could it ariſe. Now, how was it poſſigie for ĩt 

to merge before it had any exifence'? If it could 
be brtinguiſhed by merger, it muſt be by its 


union with a greater eſtate out of which it was 
to ariſe, and of wich ir might be conſidered as 
part, or at leaſt as an extraction. But how - 
are go eſtates, to unite, or one to become 
blended and confounded wich or abſorbed in 
ths other, when both are of equal meaſure, 
G g Viz. 


— z — — — 
— — — —— 


t e 
viz. both fee · ſimples; and of which the one 
cannot commence or partake of exiſtence at 
all, but in an event which deſtroys and anni- 


y hilates the other? 


1 Eq. Abr. 


400. 
Dayrell v. 
Champnels. 


1 Vezey 524, 


540. 

Garth v. Sir 
John Hind 
Cotton. 


Laſtly, I mall obſerve, that in caſes of con- 
tingent or executory intereſts, the court of 
Chancery will interfere in behalf of the per. 
ſons gntitled to ſuch intereſts, to, prevent 
reaſonable waſte being committed by 
tenants in poſſeſſion, as appears in the caſe of 
Dayreil v. Champneſs, The court has even 


gone fo far as to decree a reſtitution of the 
value to a contingent remainder- man, for 
waſte committed before the contingency hap- 
pened, by the tenant in poſſeſſion in colluſion 
with the perſon intitled to the inheritance in 


a 


remainder. As where A. being tenant for 
years determinable on his life, without i 
peachment of waſte, except voluntary, remain- 
der to truſtees to ſupport contingent uſes, 
remainder to the firſt and other ſons of A. ſuc- 
ceſſively in tail, remainder to B. in fee; 4. 
having no ſon then born, agreed with . rd 
fell timber and divide the profits; a ſon = 
afterwards born, and Lord Hardwicke decreed 
ne the Tepre- 
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Condition. 
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Subſequent or precedent, 172, 310314. 
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Too remote, 176, 176, 1% 


ontrariant or repugnant, 174, 178—1 82. 
Determining or defeating the preceding eſtate, 
 165—167] tha; 88 196. 

Deſtroying the remainder or deſtroyed by it, 
191, 194. FE 

Annexed to a preceding far * 163—167, 
400-40. 

To enlarge an eſtate, 203—205, 260, 

Conftrued a limitation inflead dr. 194 


— 197, 422. 13 * F 9844 


And vide Contingency and. Preceding 
Eſtate. mier 


Conditional limitation. 


17 N 6% 184, 19519), 370313, 433. 
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Mild; 3511108 ir 
That in a will it is e which 0 
come firſt or laſt, 301. | 
Words ſerving to introduce a 38 in- 
ſtead of abridging the preceding eſtate 190, 
305. And vide Preceding eſtate. 
General words reftrained to iſſue of a * 


lar marriage, 333. 

: Limitation of perſonal eſtate wy a 
without iſſue, when confined to iſſue then 
k living, 356 —360, 363, 371, 376—378, 
Of real eſtate after dying without {caving 
iſſue, when conſtrued a general fallore of 

iſſue 308, 361—363. * 

Difference between words making an expreſs 
eſtate tail or raiſing one by implication, in 
regard.to an executory deviſe of | perſonals, 


Vide Perſonal Eſtate. * © 


As to the rule reſpecting the mig 6 to 
the heir &c. uniting with a ue | 


hold, extending to wills, 57—59: 
Of the conjunction — vente, 
and vice verſes, 333, 397. 0 
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"Sufficient to make a ae contingent or 


not, 12, 17. 


Confined to a particular eſtate or remainder, 
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vithout extending to ſubſequent limitations, 
12, 158, 162. 8 


Words not importing a contingency, but de- 


noting when the remainder is to take effect 
in poſſeſſion 167 —172, 438. * ov 


Ve Condition, and particular a and pre. 


_ceding Eſtate. 
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Contingent eſtate vide Eſtate. : 
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— — 2335237» 240. 244 
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Ads not deſtroying it, 245240. 59— 
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How the fee in the mean time remains in 


grantor, or en to heirs of deviſor, 267, 
275—286. wm 
Tranſmiſſible to = heirs of a perſon dying be- 
fore it veſts, 286, 446, 447. 
How transferrable, 28728 9. 4 — 64 
' How not deviſable before it veſts, 269 — 
291, 439. 
With ſeveral afpects, 264=29%. 
Of a contingent remainder becoming an exe- 
ora SHIT deviſe, and vice verſa, 418—420 
$113 Lgured, on a condition annexed to, A preced- 
W eltare, how affected by failure of that e⸗ 
08 ſtate, or non-performance ＋ the condition, 
1.63—167, 400, 
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© = Where ſurrenders are to be conſtrued as con- 
veyances at common law, or not, 43—49, 
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Of a 1 ae enen, or not, 
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Where after a 8 do the ufe of 2 will, 
A "ff firbſequent ſurrender to uſes of u ſettlement 
does not make 4 vr ſurrender to the uſe 

Surrender to a future uſe, 173, 200; © 
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Vide Heirs of &c. 
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29, 186. 
Of the execution of an eſtate, &c. ſo as to 
intitle to dower, 23. 265, 271, 386. 


b 13 35 


Durante biduitate. 
Vide Eſtate, 
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General diviſion of, 1. hs 
| Durante viduitate, 24. 

Fee fimple conditional, 44. 0 
Particular and preceding, vide thoſe tiles, 


_ Eſtates for years, Vide Particular and 
ae Ong Eſtate, and Remainder. 


Eſtates. 


Pur autre vie, vide pur autre vie. 


To be enlarged on aan , Vide Con- 
dition. 


Diſtindtion between eſtates veſting in poſſeſſion | 
and in intereſt 1, 2, 25,.26, 29, 148, 168, j 
190, 339, 394 396, 438. 

Where veſted 1, 11—20, 30, 120, 144, 149 
—161,:166, 167 —172, 229, 318, 396, 

438. 5 

Where not veſted 2, 14, 29, 31—37, 161 = | 


2888 29H) 3906-406 43H „n 


Eſare-tall. 


By implication or not 31, 36, 300, 323z 325» 
333. 
Of a condition to determine it, Vide Pro- 


viſoe. 


Incidents to, it 186. | 
By words reducing a preceding Enten in | 
fee ar nota6g, 150, 277. 296, 297. zor, | 
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in fee or in tail. Vide Fees I: | 


bas Mal 4}I 336% at — 4 408, ww 2938S . 


13 ywitidganthi 
Eklate tail. 


So 


Y 


Janitza bwiik 


. 
: 
* 
i. 
' 
| 
1 
| 
' 
| 
EY . 
| 
} | 
N U 


| 4 } 


Mag i 
Eſtate⸗tail. 


Te 7 wle 1 £19 132.8 13316, 


Conditional ligutation upon it. Vie con. 
ditional Limitatton. 5 01 Dota 38 


In tal of os A Vide Perſonal 
Eſtate. o171 vt 1911; $71 adi 90 O7 02 


Of leaſes pur autre vie. Vide. Pura 
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Executoꝛy deviſe. 
86 


After a general dying without beirs or without 
ie, is void, 30 32.40 351. 
But confined to twem ne years, (60! a'Hfe in 
being, or twenty-one years, after a life 1 1 
being, is good, 316.32, 352—3565 431 2 
So to one 5 — after a dying withotit Hue, 


rb l ag 540 of veſting of an 8 
tory deviſe (of real eſtate) is meat bing 
of the freebold, 315. 

How not deſtructible, z06— 14. 


When deſtructible, 310 rtl aden 

Of a limitation taking effect either as a re- 
mainder or as a conditional limitation or exe- 
cutory deviſe. Vie Limitation. 


Limited n a condition annexed” to a" pre” 

_ ceding eſtate, how affected by the failure 
of that ef . br han- performance of the 

condition, 164—167, 400—406, 433. 

Of an executory deviſe becomi contingent 
remainder, — ber i, 41 1840 

That after one t limitation, 

"\fottow miſt" b 7 too, 393— ON ing 

Of an executory limitation becomit ng good, on 


void if cent. © Vide Limitatlon., J 


ll NO 14 = E42 


That the frechold, if undifpoſed öf imme- 
diately, 


=" - 


[ 42 J 
diately, deſcends in the mean time to the 
heir at _—_ 396, 398. 431, 432, 433. 


. Cane te deviſe. 

LD ut — 3. 27 
©& rde Fexecutory ory. deviſes 
406—418. 


Of executory intereſts in terms and — 3 


perſonal eſtates being deviſcable, 439—441. 
Executory limitations, how * 30, 

423, 440-444. | 
Ho tranſmiſſible to the repreſentative of the 

_ perſon who dies before it veſts, 444448. 
Where, though a preceding limitation is exe- 

cutory and contingent, a ſubſequent one tho 
 -*executory and future, may not be uncertais 
or conditional, 396—399, 433. 


©, ”7 * 
* 


0 Fee. 4 S | 


. "TT + 60% Lot 31 

Of the limitation of a be epo. auen en 2 
gf 

Concurrent with Wende 5M 

Difference between the firſt limitation being in 

fee or in tail, in regard to the ſubſequent 
one being a remainder or only a conditional 

; imitation. or execulary deviſe, 307, 308, 

398, 399, And vide, 167, 1900 

Or in regard to the ſubſequent remainder be- 
ing veſted or contingent, 16 ty 277, _ 

297 · 

Deterwinable c or baſe, 161, 292. 
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Proviſoe to ee tenant in tail, 182 | 
[ 


> RV. 
Acceptance of, by tenant for life, 247. 


Foxfeiture. 


of tenant bor life deſtroying the contingent 
2 or os 247, 272 — ⏑] p. 


| M | | Freehold. | 


By. indefinite —— 8, 10. 

To commence. in futuro, 13—20, 38, 394 
396, 424. 

Liable to determine in the anceſtor's life-time, 


22 — 25. | .Y 
Joint followed by ſole limirarion to the bers | 
F one, 23, 24, 26, 29. 0 | 
Joint with joint limitation to beirs of the: do- 
dics of baron and feme, 28. 
Diſtint# and ſucceſſive with joint limitation to 
Beirs of the bodies of baron and feme, 28, 29, 
To baron er feme only with ſubſequent limi- 
tation 10 heirs of the bodies of har od 


8 18 * 


Jene, 29, 46, . 
Limited in iruft tor-ncehiy; Ge. 0 


Ant 
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Freehold. 

By implication or not, 30—33, 42. 

Limited away from the anceſtor, 31—33. 

Equitable or ruft only, 34—37. 

To ſupport contingent remainders, 6, 38, 40, 
206—210, 227, 228, 230, 233, 236, 252, 
274, 323, 335» 418. And vide Anceſto2 
and Particular Eſtate. 


Leaſes. Vide Eſtate. 


Future Limitation. 
Per verba de preſenti or de future. 
- Vide Limitation. 
berg oh e. , 7 


Aer ae . ee 21—31, 42—46, 


79—82, 90—92, 101, 107, 112, 114— 

125, 294. 

* Where words of purchaſe, 27, 29, 31—42, 
46—49, 55, 56, 62—79, 83—88, 102— 
112, 254, 431. 

Where incapable of uniting with the freehold 


' 


* * * * 


Ls 
Peirs of &c. 
Where chancery adôpts the rule, 9 —93. 


111—113. 

Why courts of law ſhould not indulge the fame: 
| latitude of conſtruction as chancery, 93 
100. 

Authorities adduced to 5 the rule, 
101-110. 

Deciſion in the caſe of Perrin v. Blake, 1 10— 
I 14. 

Authorities in ſupport of the rule, 114—125. 

Obſervations upon the apparent grounds of the 
judgment of K. B. in the caſe of Perrin v. 
Blake, and their obvious tendency, 125— 
139- we" 4 

Diſtinction between a limitation to the heirs 
ſpecial and to the heirs general of the grantor, 
43- 

Of the word heir of the body in the ſingular 
number, 102, 103, 119, 124, 20-50% 

2294, 384. 

Words of limitation grafted on the words 
heirs of the body &c. 102, 104, 107, 108, 
117, 118, 119, 124, 139 —143, 294. 5 

Where words of limitation or purchaſe in li- 
mitations of perſonal eſtates, 343, 346, 
348; 363, 379—384- 

Where taken as a deffgnatio perſone, ſo as to 
veſt the eſtate in the heir-apparent, living 
the anceſtor, or not, 119, 143—147. 

Of che heir ſpecials taking by purchaſe or not, 

# though he be not Heir general, 22, 32, 147. 

H h Þetr 
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Helr per farmam doni, 33. 
Implication. 
. $0—34, 33—42, 56, 300, 323, 325, 328 
334, 363, 372. 
Intail or Tail. 
Vide Eſtate. 
Intereſt, Dividends, Se. 
vide Perſonal Eftate. 


Intervening Remafnders or Lfmitatf- 
ons, 21, 25, 27, 157—162, 270—272. 


Iſſue. , 
Difference between words beirs and iſue, 83, 


106, 107, 120. 
Uſed as a word of purchaſe, 107, 120, 263, 


79, 296, 309, 358, 384, 391. 

Uſed as a word of limitation, 141, 384. 
Dying without iſſue, reſtrained to iſſue thex 
living. Vide Conſtruition. 


Leaſe. 
For lives, Vide Pur autre vie. 


Leaſe: 


1 467 J 
Leaſe. 


Leaſe and releaſe by tenant for life, 247. 
To bar a limitation in tail of a leaſe pur autre 
vie, 386. 


Limitation. 


Conditional. Vide Conditional Limita⸗ 
tfon. 


So limited as to take effect either as a re- 
mainder, or as a conditional limitation, or 
executory devile, 167, 196, 231, 324, 339, 
340, 396—399, 416—419. 

After an executory eſtate-tail, 339, 395» 397. 

Intervening. Vide Jntervening. 


' Concurrent, or ſubſtituted one in the room 
of another, 293, 41). 


Future limitations, to what limits confined, 


321, 391—392. And vide Executozp 
Devile and Perpetulty. 


Per verba de præſenti or de futuro, 230, 3245 


337,339, 418, 428431. 
Words of limitation or purchaſe. Vide peirs 


_ of Sc. Iſſue and Purchale. 
To perſons not in eſſe, 6, 42, 151, 176, 324, 


337» 339, 391—392. Vide ſupra Per 
verba de praeſentt, &c. 
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| Limitation. 


Of a limitation's becoming good or. void in 
event, 337, 338, 497—418. 

Where, though a preceding limitation is exe- 
cutory and contingent, a ſubſequent one, 
though future and executory, may not be 
unceriain or conditienal, Vide Execu⸗ 
tozy Devile. 


Marriage. 
Vide Settlement. 
Perger. 


171, 242, (2, 450 and vide 8 Eſtate. 


WA mc =. . inn . 124 44 = a wel If» 
Anh ar < ;³˙˙N QQ 482. Monep. 8 


To be laid out in lands, 80, 83, 95. 


Nemo eft haeres viventis, 6, 133, 143, 
236, 242, 254, 318, 343. 


Notice. 


Of notice to a purchaſer, 50, 75, 76, 214, 
249, 250, 251, 252. 


Occupant, 232, 235, 386, 389: 
u u. 2 Particular 
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Particular Eſtate. 


For years, 6, 11—20, 31, 32, 39, 40, 155, 
207, 254, 256, 257, 433. | 

That the particular eftate-and ede muſt 
be created by the ſame conveyance, 228 — 
230, 323, 335, 337 

Where, though it be defeated, a veſted re- 

- mainder continues good, 234. 

Altered by partition, ſeverance or relcaſe 
between joint-tenants, &c. 259—261. 

Merged in the reverſion or not, 261—270. 

Where merged in the reverſion by act of the 
parties, 262, 

Where merged by deſcent of the reverſion,265. 

Where not merged by deſcent of the reverſion, 
262—264. | 

A diſtinction reconciling the apparent differ- 
ences in the caſes reſpecting the merger 
by deſcent of the reverſion, 265 —270. 

Where reſtored again ſo as to revive the con- 
tingent remainder or not, 215, 240, 272— 


274. 


Perpetuity, 94, 200; 315, 340, 341, 37), 
391— 393. 


Perſonal Eſtate. 


Limited by will or by way of truſt for lfe, 
remainder over, 304. | 
Cannot be limited over after a 2 Failure 


of iſue or beirs, 341. 


H h 3 Perſonal 
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Perſonal Eſtate. 


But may after a failure of iſſue, &c. or any 
other event confined to twenty-one years 
after the period of a life in being, 320, 376, 
378, 415, 416. And vide Crecutory 
Devile. 

Thar it cannot be intailed, 342. 

But that a limitation thereof in tail veſts the 
whole in the firſt taker, 345— 349, 379. 
Diverfity taken between an expreſs and implied 

limitation in tail of a per ſonaleſtate, 363— 365. 
T hat the diſtinction ſo taken between an expreſs 

and implied limitation in tail of a perſonal 

eltate does nor hold univerſally, 365, 370, 
The caſes reſpecting the diſtinction between 

an ex?reſs and implied limitation in tail of per- 

ſonals reconciled on another principle, 371. 
Difference between an expreſs eſtate for life 

and an indefinite limitation in reſpect to 
the deviſe over upon dying without iſſue, 
372—375- 

That executory deviſes and truſts of perſonal 
eſtates are governed by the ſame rules. 
Vide Term. 

Limitation after a dying without iſſue, when 
conſtrued without iſſue ben living. Vide 
_ Conſirufion. 

Deviſe of intereſt, dividends, profits, a 

uſe, &c. of perſonal eſtate, 304, 347» 349, 

= 375 379, 404. 

Perſonal 


Perſonal Eſtate. 


Of the intermediate profits, &c. during the 
time an executory limitation 1s in e 
and not veſted, 433 —437. 

Of the diſtinction that has been taken, but 
now exploded, between a bequeſt of the 
intereſt and a bequeſt of the principal, in cer- 


- tain caſes, 2.x e IEP" * DORM 


A page nem 4 Pott e 2 , 
70, 72 and vide Term. 


Poſthumous Children, 236. 


Poſſibility. 
Of its being aſſignable or deviſeable, 424, 


439—444- 
Poſſibility upon a poſſibility, 177. e e- bile 


fee Lein ie. Ä. 
And vide Contingencp. 


Power 


To leaſe, 68, yo, go, 81, 91. 
To jointure, 67, 95, 116. 
Of entry, annexed to rent-charge, 423. 


Preceding Eſtate. 


Where it is not a preceding condition, 163, 


164, 400—406, 433. 
Preceding eſtate for years determinable on a 


life, 11—20, 39. TE l 
wie ln Hh 4 Principal, 


« 


F 


Principal. 
Vide Perſonal Eſtate, 


Profits. * 


Rents and profits, deviſe of, 91, 108, 115, 
144, 171, 349, 379 

Intermediate during the ſuſpenſion of an 
executory eſtate, 434—4 36. 


Provilſoe. 


To reſtrain alienation by tenant in tail, or to 
determine an eſtate-tail, > gio— 


314, 421. 

To reſtrain fine or recovery by tenant in tail, 
182— 186, 313. 

To determine an eſtate pre tempore, or in part 
only, 178, 180, 185, 421—425. 


Pur autre vie. g. 


Limited in tail, 385 —390. 
Limited for life, 390—391. 


And vide Rent. 


Purchaſe. 


Words of purchaſe. Vide Þeirs of Ge. 
Iſſue and Limitation. 
Purchaſer, 
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Purchaſer. 
- Favoured, 75 6. 


Real Effate. 


Limited after a dying without leaving iſſue, 
conſtrued a general failure of iſſue. Vide 
Conſtrution. 


Recital. 


Of ſubſiſting eſtates or articles, not amounting . 
to a deviſe accordingly, 335—338.. 
. Recovery, 


Proviſoe to reſtrain it by tenant in tail. 
Vide Proviſoe. 


Common recovery, its effects, 310—313. 
A diſtinction between a recovery by tenant in 
tail and tenant in fee, 314. 


Reference. 


Deviſe conſtrued by relation or reference to 
a preceding limitation, 105, 414. 


- Remainder. 
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Remainder. 


Defined and diſtinguiſhed, 7, 10, 19, ada 
 188—190, 300—302 

Taking effect, though the preceding eſtate 
fails, 163, 164, 234, 299—406. 

Words introducing a remainder, inſtead of 
abridging the particular eſtate; Vide Cone 
ſtruckion. 

Vide Condition, Contingent remainder, 
Limitation, Ceſted, Pꝛeceding and 
Particular Cate. 


Rent Charge, 423. 


Rent. 


Pur autre vie, with remainder over, 232. 
Rent de novo, 424. 


Rents, vide Pꝛoſits. 
Reſtriffon. 


General words reſtrained to the iſſue of a par- 


ticular marriage. Vide Conſtrution. 
Limitation in fee reduced to an eſtate- tail. 


Dying without iſſue reſtrained to dying with- 
out iſſue then living. Vide Conſtruition. 
F7. . 
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Reverſion. 

Where, and not a remainder, 42, 43, 48, 63, 

Where a future diſpoſition is only a diſpoſi- 
tion of, or out of a ſubſiſting reverſion or 


not, 52, 324, 326—328. 


Right ok action. 


Not ſufficient to ſupport a contingent remain- 
der, 212. 


Right of entry, 156, x57, 212. 


To ſupport a contingent remainder, 209, 212, 
220, 216, 218, 246, 248. 

Of grantor or his heirs upon deſtruction of 
a contingent remainder, 276, 277, 278, 
282, 284. 


Settlement. 


Articles, when decreed in ſtrict ſettlement, 
62 —66, 77—79. 
Settlement, when rectified into ſtrict limitations, 


66—79. 
Settlement made in purſuance of articles or 
not, the difference, 73, 77. 


Sub modo, vide Executed. 
Surrender, 
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Surrender, vide Coppa. 


Call or meal, vide Extte | 


1 4 


Term f02 years. 


De novo and i in gros aiſtinguiſhed, 342— 345. 

That an executory deviſe of a term, and the 
truſts of a term are governed by the ſame 
rules, 354, 380. 

Limited to ariſe in remainder after a general 
failure of iſſue, 360. 

That any deviſe of a term is generally an ab- 
ſolute diſpoſition of it, 37 5. 

Limited to a perſon not in eſſe, 385. 


Vide PꝛeckNng eftate, Perſonal nate. 
and Executoꝛp deviſe. 


* Truſtees. 

To ſupport contingent remainders, 8 3, 84, 
87, 88, 95, 120, 121, 123, 152— 137. 

Of their joining in deſtroying contingent e- 
ſtates, 218, 250—252. 

When ſuch concurrence has been connived 
at by the court, 253—255. 
When the court have actually directed i it, 255 

—2 58. 
That the legal eſtate in | the general truſtees 


will 


97 1 


will ſupport contingent eſtates, without 
particular limitations for that purpoſe, 230. 


Cruſtees. 


Of their taking the whole fee without words 
of limitation, $0, 231» 284. 


Truſts, 36, 115, 144. 


Executed and executory, 64, 82, 88, 113, ® 
Where conſtrued differently from limitations 
of the legal eſtate, 82, 88, 95 —99, 108, 

112. 

Where conſtrued in the ſame manner as legal 
eſtates, 90—93, 346. 

Difference between them and _ eſtates, 


9 9% Are 47 432. 
Uſes. - 


Reſalting, 18, 31, 33, 37.—42. 

Executed or not, 28, 35—37, 114—11 , 217, 
220, 249. | 

Shifting, ſecondary or future, 197 —203, 423. 

Where a new limitation is part of the old uſe 
or not, 43, 48, 49, 53- | 

Where ſubject to the ſame rules as eſtates at 
common law, or not, 200, 209, 216, 223 
—227, 248—250. 

Of the entry to reſtore contingent uſes, 216 
—223. 

Reaſons for not relying on the doctrine, re- 

ſpecting the entry to reſtore contingent uſes, 
223—228. | 

Ales. 


[ 48 ] 
Ates. 


Of che ſeiſin to ſerve contingent uſes when 
they come in eſſe, 208, 217-223. 

Of the diſturbance or diveſting of contingent 
or future uſcs, 199, 202, 2179—223. 

Of the ſcintilla juris in the feoffees to uſes, 
225. 

Of the privity of eſtate requiſite to ſtand ſeiſed 
toa uſe, 219, 249. 

Future uſes and other executory eſtates con- 
fined to the ſame limits as executory devi- 
ſes, 200, 321. 

Veſted or not, Vide Contingent zemain: 
der, Eſtate, Qeſted. 

Some remarks upon the ſtatute of uſes, 225— 

227. 


Qentre ſa mere. 


Limitation to an infant in ventre ſa mere, 200, 
324, 401, 425, 426, 429. 


Uefted. 


Remainder after an eſtate for yours determi- 
nable on a life, 11—20. 

By a limitation > the beirs, after a freehold- 
limited to the anceſtor, 21-31, 34—37. 
43—46, 90—93, 346. 

Where a remainder may veſt or not after a 
preceding contingent remainder, 157—162, 
77» 295: | 

4 Qeſted, 


th 
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Cefted. 


Where a particular intereſt given in the 
mean time until deviſee comes of age, 
Sc. operates only as an exception out of 
the deviſe, and the remainder veſts, 438. 


Vide Contingent and Eſtate. 
Qolunteers. 
77, 79. 6e, Br, 248, 254. 255, 441. 
Waſte. 


Clauſe without impeachment of waſte, 62, 67, 


69, 83, 84, 87, 95, 106, 119, 120, 144, 
161, 296. 

Clauſe with impeachment of waſte, 293. 

That Chancery interferes to prevent unreaſon- 
able waſte to the prejudice of perſons in- 
titled to executory or contingent Eſtates, 160, 
450, and vide 159. 


TAllls. 


Diſtinction between them and marriage articles, 
79—8 Is 


Vide Condition and Copyholds. 
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